DEVELOPMENT ASSESSMENT REPORT - 008/11DA
PROPOSED HUNGRY JACK`S RESTAURANT DEVELOPMENT
- 15 CAROLINE AVENUE LITHGOW NSW 2790
PROPOSAL
Council is in receipt of a request to modify Development Application 008/11, by SBA
Architects for the construction of a Hungry Jacks Restaurant on land described as
Lots 61-65 DP 36295 Caroline Avenue/Stewart Street, Lithgow.
The approved development includes a restaurant, internal and external playground
areas, standard Hungry Jacks signage, a 37 space carpark traffic management
devices, and site landscaping and beautification.
The modification involves:
 Revised roof plans to the main building and drive through awning,
 Revised signage,
 New enclosed bin room to replace the outdoor fenced enclosure,
 Revised building floor plans and elevations,
 Minor adjustment to carpark with the carparking numbers to remain the same
that was previously approved,
 Revised landscaping plans.
The front elevation is proposed to have a height from ground level to the underline
roof to be increased by 1 metre from the originally approved plans. The ‘Hungry
Jacks’ sign on the roof is proposed to be decreased in height while the “wall bun”
logo will be increased.
The entry elevation plans show that the original signage is to be removed and
replaced with a blank roof wall. The retaining wall towards the rear of the building
will be extended in length to contain the proposed bin room.
The drive through elevation plans show that the windows near the playground are to
be removed and replaced by a side wall sign. The distance between the two drive
through windows are also proposed to be extended. An extra roof sign is further
proposed above the wall sign.
A smaller sign is proposed to replace sign no 12 on the plans (the pylon freestanding
blade sign). The wording on the sign will consist of minor changes. The “wall bun”
logo will further be expanded in size.
The modification to the carpark involves landscaping surrounding the footpaths and
pedestrian crossings.
In regards to planting along Stewart Street, rather than planting a row of pine trees,
the revised Landscape Plan incorporates a row of dense 71 Camellias to the outside
face of the fence and 70 on the inside face. When mature the Camellias will be
approximately 2m in height with the initial pot sizes being 45L. It is to be also noted
that the fence along Stewart Street will be 1.8m high.

The overall modification involves a flat roof, different internal and external building
materials and signage’s removed and placed in different positions.
The proposed modification can be considered under Section 96(1A) of the EP & A Act
1979.

SUMMARY
To assess and recommend determination of the Section 96 Modification to DA
008/11. Recommendation will be for approval subject to conditions.

LOCATION OF THE PROPOSAL
Legal Description :
Property Address :

Lot 61 DP 36295, Lot 62 DP 36295, Lot 63 DP 36295 Vol
13360 Fol 00061, Lot 64 DP 36295 Vol 13360 Fol 00062
Lot 65 DP 36295
15 CAROLINE AVENUE LITHGOW NSW 2790

DETAILS OF CURRENT APPROVAL
The application was approved on 20 June 2011 by the elected Council, the approval
documentation was issued on the 23rd of June 2011.
POLICY IMPLICATIONS (OTHER THAN DCP’s)
The original application was called in under Policy 7.7 – Calling in of Development
Applications by Councillors. Accordingly, the modification also requires determination
by the elected Council.
FINANCIAL IMPLICATIONS (eg Section 94)
There are no financial implications of the proposed modification.
LEGAL IMPLICATIONS
In determining a development application, a consent authority is required to take
into consideration the matters of relevance under Section 96 of the Environmental
Planning and Assessment Act 1979. These matters for consideration are as follows:

96 Modification of consents—generally
(1) Modifications involving minor error, misdescription or miscalculation
A consent authority may, on application being made by the applicant or any
other person entitled to act on a consent granted by the consent authority and
subject to and in accordance with the regulations, modify a development
consent granted by it to correct a minor error, misdescription or miscalculation.
Subsections (1A), (2), (3), (5), (6) and (7) do not apply to such a modification.
Not applicable in this instance.

(1A)

Modifications
involving
minimal
environmental
impact
A consent authority may, on application being made by the applicant or any

other person entitled to act on a consent granted by the consent authority and
subject to and in accordance with the regulations, modify the consent if:
(a) it is satisfied that the proposed modification is of minimal environmental
impact, and
(b) it is satisfied that the development to which the consent as modified
relates is substantially the same development as the development for
which the consent was originally granted and before that consent as
originally granted was modified (if at all), and
(c) it has notified the application in accordance with:
(i) the regulations, if the regulations so require, or
(ii) a development control plan, if the consent authority is a council
that has made a development control plan that requires the
notification or advertising of applications for modification of a
development consent, and
(d) it has considered any submissions made concerning the proposed
modification within any period prescribed by the regulations or provided
by the development control plan, as the case may be.
Subsections (1), (2) and (5) do not apply to such a modification.
(a) Council is satisfied that the proposed modification is of minimal environmental
impact.
(b) Council is satisfied that the development to which the consent as modified
relates is substantially the same development as the development for which the
consent was originally granted.
(c) The Regulations do not require the application to be notified, and neither does
any DCP.
(d) Council referred the proposed modification to Councils Building Surveyors and
adjoining neighbours.
It is considered the proposed modification complies with this provision.

(2) Other modifications
A consent authority may, on application being made by the applicant or any other
person entitled to act on a consent granted by the consent authority and
subject to and in accordance with the regulations, modify the consent if:
(a) it is satisfied that the development to which the consent as modified relates
is substantially the same development as the development for which
consent was originally granted and before that consent as originally granted
was modified (if at all), and
(b) it has consulted with the relevant Minister, public authority or approval body
(within the meaning of Division 5) in respect of a condition imposed as a
requirement of a concurrence to the consent or in accordance with the
general terms of an approval proposed to be granted by the approval body
and that Minister, authority or body has not, within 21 days after being
consulted, objected to the modification of that consent, and
(c) it has notified the application in accordance with:
(i) the regulations, if the regulations so require, or
(ii) a development control plan, if the consent authority is a council that
has made a development control plan that requires the notification or
advertising of applications for modification of a development consent,
and

(d)

it has considered any submissions made concerning the proposed
modification within the period prescribed by the regulations or provided by
the development control plan, as the case may be.
Subsections (1) and (1A) do not apply to such a modification.
Not applicable in this instance.

(3) In determining an application for modification of a consent under this section,
the consent authority must take into consideration such of the matters referred
to in section 79C (1) as are of relevance to the development the subject of the
application.
Any Environmental Planning Instrument

Consider SEPPs, REPs & LEPs. RELEVANT Provisions of LEP (eg permissibility,
development standards, heritage listing, advertising requirements of another
authority who administers a SEPP or REP). Is a SEPP1 objection required?
LEP
The original application was assessed in accordance with the provisions of Lithgow’s
Local Environmental Plan 1994, and was found to be compliant. The modification
does not require any further assessment under the LEP.
SEPP’s
The original application was assessed in accordance with the provisions of the
relevant SEPP’s, and was found to be compliant. The modification does not require
any further assessment under any SEPP.
Any draft environmental planning instrument that is or has been placed on
public exhibition and details of which have been notified to the consent
authority
If applicable, is the development consistent with the objectives of the draft
instrument?
None relevant.
Any Development Control Plan
Is the proposal consistent with the DCP? If not, is a variance warranted and has it
been justified?
The original application was assessed in accordance with the provisions of the
relevant DCP’s, and was found to be compliant. The modification does not require
any further assessment under any DCP.
Any planning agreement that has been entered into under Section 93F, or
any draft planning agreement that a developer has offered to enter into
under Section 93F?
A current planning agreement is in place for the development which indicates that
the developer will pay $10,000 plus GST for the use of Council owned land for the

provision of access. The proposed modification does not impact upon the
implementation of this agreement.
Any matters prescribed by the regulations that apply to the land
Refer to clause 92, 93, & 94 of the Regulation. If a DA for demolition, the provisions
of AS 2601-1991; The Demolition of Structures. Fire Safety considerations – DA that
does not seek the rebuilding, alteration, enlargement or extension of the building.
Consent Authority may require buildings to be upgraded – DA comprising the
rebuilding, alteration enlargement or extension, take into consideration whether it is
appropriate to require the building to be brought into conformity with the BCA.
The original application was assessed in accordance with the provisions of the
Regulations, and was found to be compliant. The modification does not require any
further assessment under the Regulations.
The likely impacts of that development, including environmental impacts
on both the natural and built environments, and social and economic
impacts in the locality
The relevant matters are up to assessment and merit. As a guide only, the
following may be considered if they are considered to be of relevance to the
proposal. Amenity, streetscape, scenic quality, bulk, scale character, density, design,
adjacent landuse compatibility, solar access, noise, access & traffic, utility services,
heritage, water, soils, air, flora & fauna, wastes, safety, security, crime prevention,
natural hazards, social, economic & cumulative impacts.
The development will not be modifying the building line that was previously
approved.
Landscaping and Streetscape: The modified landscaping plan will be more
compatible with the streetscape then the pine trees that were previously approved
within the original application. The modification involves a row of dense Camellias to
the outside and inside of the fence line. When mature the Camellias will grow to
approximately 2m in height. Adjoining and adjacent landuses such as the McDonalds
Restraint has similar landscaping located on the fence line surrounding the
development. Therefore the development will compliment the streetscape and will
not have any impacts to the surrounding environment.
The proposed modification will therefore not create any other impacts that were not
previously assessed in the original application and considered satisfactory.
The Suitability of the site for the development
Does the proposal suit the site? Bulk/Scale/Sensitivity? Are there any natural or man
made hazards?
The original application was assessed in terms of site suitability and was found to be
suitable. The modification does not require any further assessment of suitability.

Any submissions made in accordance with this Act or the Regulations
If relevant, consider public and authority submissions. Do submissions relate to valid
Planning issues?
The modification application was referred to Councils Building Surveyor and adjoining
neighbours for a period of 14 days.
Councils Building Surveyor Comments
In reference to the proposed modifications to the approved design as represented by
drawing Nos A300, A301, SK 9 Issue A, SK 6 Issue A and A105.
The modification relate principally to external façade treatment and roof from. No
further compliance notation or information is required. Existing conditions are still
valid.
It is further recommended that the existing conditions of consent be reimposed.
Adjoining Neighbours
No submissions were received during the notification period for this modification.
The public interest
Have any genuine Planning issues been raised in by the wider public?
genuine irrefutable concerns relating to public health & safety?

Is there

The original application was assessed in terms of the public interest. The proposed
modification does not change whether the development is within the public interest.

(4) The modification of a development consent in accordance with this section is
taken not to be the granting of development consent under this Part, but a
reference in this or any other Act to a development consent includes a
reference to a development consent as so modified.
Noted.

(5) Threatened species
Development consent of the kind referred to in section 79B (3), or in respect of
which a biobanking statement has been issued under Part 7A of the Threatened
Species Conservation Act 1995, is not to be modified unless:
(a) in the case of development referred to in section 79B (3)—the requirements
of section 79B (3)–(7) have been complied with in relation to the proposed
modification as if the application for the proposed modification were an
application for development consent, or
(b) in the case of development in respect of which a biobanking statement has
been issued under Part 7A of the Threatened Species Conservation Act
1995—the applicant has made an application for modification of the
biobanking statement in relation to the proposal and a new biobanking
statement has been issued or the consent authority is satisfied that the
modification will have no impact on biodiversity values (within the meaning
of that Act).
Not applicable in this instance.

DISCUSSION AND CONCLUSIONS
The application has been thoroughly assessed under Section 96 1(A) of the
Environmental Planning and Assessment Act 1979, and is appropriate for
recommendation of approval subject to conditions.

ATTACHMENTS
Original 79C Report
Previous 79C Modification Report

RECOMMENDATION
THAT
1.
2.

The Section 96 1 (A) modification be approved with the modified
consent reflecting the revised plans.
All other conditions of the original consent remain.

Report prepared by:…………………………….. Supervisor:……………………………………….
Dated:……………………………………………. Dated:…………………………………………….

