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1. EXECUTIVE SUMMARY 

The General Manager of Lithgow City Council, Mr Roger Bailey, received two complaints dated 24 and 27 

May 2011 alleging that Cr Joe McGinnes had breached the council’s Code of Conduct.    

The original complaints were submitted to a sole conduct reviewer by the General Manager in 2011 but that 

reviewer for health reasons was unable to complete the review. In those circumstances the General 

Manager reassessed the complaints under clause 13.1 of the Council's Code of Conduct and determined to 

refer the matter to another Conduct Reviewer, Mr Stephen Blackadder, Director, Blackadder Associates Pty 

Ltd and this was done on 30 April 2012. 

In relation to the specific complaints the key principles and standards of conduct under the Council’s Code of 

Conduct that are alleged to have been breached by Cr McGinnes are: 

4.2   Leadership 

4.8   Respect 

5.1   General Conduct Obligations 

6.1 (b, c, d, e and g) General Conduct Obligations 

6.2   General Conduct Obligations 

6.3   General Conduct Obligations 

6.7   Harassment and discrimination 

7.1   Conflict of interests 
 

Interviews were conducted with a number of persons associated with the matter and all information 

was examined.   

One complainant, Mrs Sue Graves of the Lithgow Tidy Towns Inc. gave permission for her name to be 

revealed to the person the subject of the complaint, and generally.   The Mayor, Cr Neville Castle the 

other complainant later agreed to his name being disclosed after the record of interview was taken. 

A draft review report was provided to Cr McGinnes on 2 July 2012 for comment in accordance with 

procedural fairness principles as the draft review report contained adverse comments about Cr 

McGinnes and recommended action adverse or potentially adverse to him.  He was given 14 days to 

respond. 

Following receipt of the draft review report Cr McGinnes took the opportunity to discuss the review 

with the Reviewer, Stephen Blackadder at Lithgow on Saturday 28 July 2012.  Cr McGinnes was then 

given until Friday 3 August 2012 to make any final submissions.  Further submissions were received 

from Cr McGinnes on 3 August 2012 and after developing a further draft report Cr McGinnes was 

provided with that further draft report on 13 August for comment by 20 August 2012.  Cr McGinnes 

sought and was given an extension of time to make a final submission by 23 August 2012.   This 

submission was received on 23 August 2012 and has been considered in finalising this report. 

The final review report was delivered to the General Manager of Lithgow City Council on 23 August 

2012.    
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2. TERMS OF REFERENCE 

By email dated 30 April 2012 the General Manager of Lithgow City Council referred complaints made under 

the Lithgow Code of Conduct to Mr Stephen Blackadder, Director, Blackadder Associates Pty Ltd, for review 

as sole conduct reviewer and to report in accordance with the code provisions. 

Accordingly, the terms of reference require a review of the complaints in accordance with the Lithgow City 

Council Code of Conduct and a report to the Council containing findings and recommendations. 

 

3. EVENTS LEADING TO THE REVIEW 

Mr Blackadder had been appointed to the Lithgow City Council Code of Conduct Review Panel by resolution 

of the Council on 2 November 2009.   It is understood Lithgow worked with Mid Western and Oberon 

Councils to share information on appointment of conduct reviewers and Lithgow followed the Mid Western 

appointments after obtaining information from that Council on the reviewers appointed at the time.   Mr 

Blackadder had only made application to Mid Western Council for appointment as a conduct reviewer.     

The original complaints were submitted to a sole conduct reviewer in 2011 who for health reasons was 

unable to complete the review. In those circumstances the General Manager reassessed the complaints 

under clause 13.1 of the Council's Code of Conduct and determined to refer the matter to Stephen 

Blackadder on 30 April 2012 for review. 

Complaint No. 1 

By letter dated 24 May 2011 the Mayor, Cr Neville Castle alleged that clauses 6.1 (b), 6.1 (d), 6.2 and 6.3 of 

the Lithgow City Council Code of Conduct had been breached by Councillor McGinnes’ actions “in relation to 

the Lithgow Tidy Towns Awards and his subsequent criticism and actions of the awards, as well as various 

organisations”.  The letter was accompanied by an extensive number of attachments, particularly newspaper 

articles and emails. 

In respect of each of the clauses of the Code of Conduct, in summary, it was alleged: 

Clause 6.1 (b) General conduct 

With respect to clause 6.1 (b) “the actions of Councillor McGinnes have been detrimental to the charter of 

Lithgow City Council and the actions have brought into disrepute the Council and City that he is supposed to 

represent. These actions are self evident from any of the media releases that have been included” with the 

letter and “also numerous letters in the Lithgow Mercury have also indicated a similar situation.” 

Clause 6.1 (d) General conduct 

“…the abuse of power and conduct” is evidenced “through the continual misrepresentation of the facts 

including and specifically Council's involvement, or lack of involvement even after having been told to the 

contrary by Sue Graves, Chairperson Lithgow Tidy Towns and through the subsequent answering of questions 

by Roger Bailey General Manager. Virtually every statement in every email some of which have been 

included say that it was a shared submission.”   
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Clause 6.2 General conduct 

“…there has been no care and diligence as there were many attempts by both the Chairperson, Lithgow Tidy 

Towns and the Keep Australia Beautiful CEO, Peter McLean to contact Councillor McGinnes but he has 

ignored all such attempts and not returned any of those.” 

Clause 6.3 General conduct  

 “…the comment “how much did you pay to win the award?” would be showing disrespect if in deed (sic) any 

accusation of bribery, which in itself would be even more serious issue and possibly one of a Police matter.  I 

believe as well that an implied lack of respect has gone to those who did fill out the submission in originally 

implying and later stating directly plagiarism having occurred from the previous submission by Leeton 

Council.” 

General 

“..Councillor Joe McGinnes has breached the Code of Conduct in a significant way and as such …he should be 

found guilty of having breached the Code of Conduct and as such should be sanctioned in a number of ways 

including a possible apology and keeping in mind a number of sanctions against Councillor McGinnes that the 

possibility of a suspension should also be countenanced.”  

Complaint No. 2 

By letter dated 27 May 2011 Mrs Sue Graves, Chair of the Lithgow Tidy Towns Inc. referred a complaint, the 

general substance of which was that Councillor McGinnes made allegations, which cannot be substantiated, 

claiming that Lithgow won the Australian Tidy Towns Award 2011 under false claims and misrepresentations.   

The complaint alleged that, as a consequence, Councillor McGinnes breached the following clauses of the 

Lithgow City Council Code of Conduct: 

4.2  Leadership 

4.8  Respect 

5.1  General Conduct Obligations 

6.1 c,d,e and g General conduct Obligations 

6.7  Harassment and discrimination 

7.1  Conflict of interests 

7.10  Non-pecuniary interests 

 

The complaint refers to the actions of Cr McGinnes: 

 To use the award for the Australian Tidiest Town as a platform to call for an inquiry into the 

Lithgow City Council 

 By turning the award winning into a political platform through publically alleging false and 

misleading information 

 Making fabrications out of the judge’s report 

 By not making contact with any member of the Lithgow Tidy Towns  to discuss issues 

 In radio interviews accusing the Lithgow Tidy Towns committee and the  council of cheating 

 Using the judge’s report to claim plagiarism by the Lithgow General Manager  
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 Having a conflict of interest and/or a pecuniary interest in trying to cause an investigation into 

the Lithgow City Council 

 As unethical and disrespectful. 

 

4. MANAGEMENT OF THE REVIEW 

The method of evidence gathered consisted of: 

 Separately interviewing the General Manager, Mr Roger Bailey, Group Manager, Environment and 

Development Mr Andrew Muir,  Group Manager Operations Mr Iain Stewart and Councillor Neville 

Castle, Mayor, on 17 May at the Lithgow City Council Administration Centre and having follow up 

telephone conversations with them regarding the signed record of interview 

 interviewing Mrs Sue Graves representing the complainant Lithgow Tidy Towns Inc. on 17 May 2012 

at the Lithgow City Council Administration Centre and having follow up telephone conversations 

with Mrs Graves regarding the signed record of interview. 

 interviewing by telephone Ms Suzanne Lollback, Group Manager, Community and Corporate, 

Lithgow City Council on 4 August 2012 and receiving a written statement from her on 7 August 2012 

 seeking a formal response from Cr McGinnes by letters dated 2 May, 18 May, and 4 July 2012 

 providing, under procedural fairness principles, a copy of the draft review report to Cr McGinnes for 

comment on 4 July 2012 and a further draft report on 13 August 2012 

 meeting with Cr McGinnes at Lithgow on Saturday 28 July 2012 

 reviewing submissions received from Cr McGinnes on 3, 20 and 23 August 2102 

The review was conducted in accordance with the Lithgow City Council Code of Conduct adopted by Council 

on 14 September 2009.  The Sole Conduct Reviewer was assisted in the review by Mr Robert Ball.   The Sole 

Conduct Reviewer spoke with all persons mentioned above. 

During the meeting with Cr McGinnes at Lithgow on Saturday 28 July 2012 Cr McGinnes produced a copy of 

the Letters to the Editor, Lithgow Mercury, 6 Sept 2011 edition, which included a letter from R. Bailey of 

Lithgow.  He believed this was the General Manager as in a following edition (22 Sept 2011) a letter from Sue 

Graves referred to the R. Bailey as the General Manager and this had not been corrected by the General 

Manager. He believed this showed bias by the General Manager and wanted to lodge an official complaint.  

Cr McGinnes was reminded that under the Council Code of Conduct a complaint about the General Manager 

has to be forwarded to the Mayor and it was not something the Conduct Reviewer could address. 

It has subsequently been confirmed with the General Manager, Roger Bailey that he had written the letter, 

which appeared in the Lithgow Mercury on 6 September 2011.  The possibility of bias by the General 

Manager in his actions after the appearance of the letter in the Mercury is a matter for the judgement of 

others. The General Manager referred the complaints of May 2011 to the first conduct reviewer prior to this 

letter appearing in the Mercury.   However, in making the appointment of another Conduct Reviewer the 

General Manager is required to reassess the complaints under clause 13.1 of the Council's Code of Conduct.   

This was done in April 2012, which was post the letter to the Editor. As a result of the re-assessment the 

General Manager determined to refer the matter to another Conduct Reviewer on 30 April 2012. 
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In accordance with Clause 12.19(c) and Clause 13.1 and 13.3 of the Lithgow City Council Code of Conduct the 

Conduct Reviewer reviewed the complaints and was satisfied that the complaints warranted making 

enquiries.   Clause 13.1 requires the following grounds to be considered: 

a) whether there is any prima facie evidence of a breach of the code of conduct 
b) whether the subject matter of the complaint relates to conduct that is associated with the carrying out 
of the functions of civic office or duties as general manager 
c) whether the complaint is trivial, frivolous, vexatious or not made in good faith 
d) whether the conduct the subject of the complaint could reasonably constitute a breach of the code of 
conduct 
e) whether the complaint raises issues that require investigation by another person or body, such as 
referring the matter to the Department of Local Government, the NSW Ombudsman, the Independent  
Commission Against Corruption or the NSW Police 
f) whether there is an alternative and satisfactory means of redress  
g) how much time has elapsed since the events the subject of the complaint took place 
h) how serious the complaint is and the significance it has for council 
i) whether the complaint is one of a series indicating a pattern of conduct. 

A decision was taken to proceed in relation to a) and d) where there appeared to be evidence of a breach; 

and whilst in g) there had been a considerable delay in reviewing the matter after the original Reviewer was 

unable to proceed, the facts were considered to be current; and further, in relation to h) it was considered 

the matter had had a serious impact on the Council and community.  The review has proceeded accordingly. 

 

5. STANDARD OF PROOF 

As is customary in a review of this type, the opinions offered in his report are formed on the ‘balance of 

probabilities’, that is, the civil standard of proof. A fact is proven to be true on the balance of probabilities if 

its existence is more probable than not, or if it is established by a preponderance of probability (Rejflek V 

McElroy (1965) 112 CLR 517). 

However, the seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given 

description, or the gravity of the consequences flowing from a particular finding are considerations which 

must affect the answer to the question whether the issue has been proved to the reasonable satisfaction of 

the inquirer (Briginshaw v Briginshaw) (1938) 60 CLR 336). 

Where it has been necessary to resolve apparent conflicts in the evidence of the parties on a given issue, the 

report will indicate on what basis such conflicts have been resolved (e.g. consistency, probability, witness 

credibility, etc.). The review process has been documented accurately and the accuracy, specificity, 

objectivity, relevance, clarity and consistency of the evidence gathered have been considered. Any 

inferences derived from hearsay evidence are clearly stated. 

 

6. ISSUES FOR DETERMINATION 

The key principles of the Lithgow City Council Code of Conduct are contained in Part 1 and the standard of 

conduct required of public officials can be found in Part 2 of the Code. These are the enforceable standards.   
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In relation to the specific complaints, the key principles and standards of conduct under the Council’s Code 

of Conduct that are alleged to have been breached by Cr McGinnes are: 

4.2   Leadership 

4.8   Respect 

5.1   General Conduct Obligations 

6.1 (b,c,d,e and g) General Conduct Obligations 

6.2   General Conduct Obligations 

6.3   General Conduct Obligations 

6.7   Harassment and discrimination 

7.1   Conflict of interests 

7.10   Non-pecuniary interests 

 

The issues and facts to be determined are: 

 did the alleged conduct actually occur; and 

 if the conduct did occur did it breach the Council's code of conduct? 

 

7. EVIDENCE AND ANALYSIS 

Did the alleged conduct actually occur? 

The two complaints emanate from allegations and subsequent actions by Cr McGinnes claiming that Lithgow 

had won the Australian Tidy Towns Award by false representations.  Much of the material forwarded as 

attachments to each complaint are newspaper clippings, which are not original evidence of Cr McGinnes’ 

actions.  The Sydney Morning Herald of 23 May 2011 however quotes Cr McGinnes as saying: 

“When you look at our green credentials they are simply not there” he said. “We’re just kidding ourselves 

if we win this major award on the back of a whole heap of false and misleading information.  It was out-

and-out cheating.” 

“Cr McGinnes alleged council officers did most of the work on the entry form and the council was letting 

Mrs Graves take the blame.” 

Cr McGinnes was provided with the formal letters of complaint and records of interview and all relevant 

information to be considered in this report has been available to him.  In response to the invitation to 

respond to the complaints Cr McGinnes answered in a string of emails, which culminated in the following: 

“From: Joe McGinnes [mailto:mcginnes.joe@gmail.com]  

Sent: Tuesday, 12 June 2012 7:19 AM 

To: Stephen Blackadder 

Subject: Email sent earlier 

Hi Stephen 

 

Below is the text I tried to send earlier but the gremlins got it. 

Please find reply to your last messages, 

Email to KABC in confidence which was released to the media without permission by KABC 

Gipa information which shows Lithgow Council was a partner in the submission 

and shows the Council officers read and approved the submission. Emails attached to the Gipa documents 

from senior officers.  



Code of Conduct Report Cr J McGinnes Page 9 
 

The submission provided was only draft copies- we asked for the final submission but it was not provided. 

You will note points were awarded on each section of 100 points. 

Clearly, taking into account the false and misleading claims made the points tally would have been very 

light on the ground. 

 

YOUR EARLIER REPLIES - My response 

Will I have an undertaking that any submission I make will be included in full in your report? 

(SB)RESPONSE:   In any report I produce on our review your submissions will be examined in full and fairly dealt with.  I will quote any 

extracts where relevant to our review of the allegations.  It is my intention to quote in full your submission but I will do so in extracts 

relevant to the issue under review.   That allows the reader to fully appreciate the issue, and the views of each party.   

(JMcG)Thank You 

 

Taking into account the claims by S Graves and the General Manager that Council was not involved in the preparation of the report and did 

not read over the submission and did not sign off on the document, with respect, don't you think it would be important to obtain the emails 

and other communication between S Graves and the relevant officers S Lollback and I Stewart to ascertain if in fact this claim can be 

substantiated? 

(SB)RESPONSE:   We are interviewing all relevant people as advised to us through the complaint as being involved, and we will ensure we 

evaluate all necessary information.  The opportunity is available to you through our communications to advise me of any responses or 

information you wish me to consider in reviewing the complaints.  As I would advise to any party it is important however for the 

information submitted to be relevant and for any claim to be able to be sustained. 

(JMcG)I have attached Council emails which prove that the claims made against me are false and misleading. 

I was simply doing my job as a Councillor. 

 

 Also taking into account the alleged false and misleading claims made in the submission which in total run into millions of dollars in value, 

with respect, don't you think that this document which was marked in partnership with Lithgow City Council should be obtained and 

supplied to me as a matter of natural justice? 

(SB)RESPONSE:  We have access to the submission but in order that you can have access it will be necessary to obtain the permission of the 

bodies that have ownership of the document. Can I suggest you make application to those bodies. 

(JMcG)The submission was made in partnership with Council of which I am a Councillor of 21 years. 

I should be provided with a copy which is in fact a public document. 

 

I also believe, with respect, you should obtain from the KABC all emails and other communication between the two Councillors and the 

KABC and between them and the Council and who released this information, which was supplied in confidence to KABC, to the media. 

(SB)RESPONSE:  We are interviewing relevant people involved and will ensure we evaluate all necessary information supplied to us.  You are 

invited, if you wish, to submit any emails between you and KABC and any other party which you consider are relevant to the complaints and 

our review. 

(JMcG)I have attached email to KABC which shows that the complaint was made in confidence and that it was in fact the KABC who chose 

to release it to the media. 

 

Again as a matter of natural justice this information also be supplied to me. 

(SB)RESPONSE:   We are offering you the opportunity to submit for consideration any information which you consider is relevant to the 

review of the complaints, which we have provided to you.  Such information will be fully and fairly evaluated.  We will also be providing you 

with a draft report for comment.  All of this contributes to ensuring that natural justice requirements are met. 

(JMcG)I am surprised and disappointed that you would not require ALL information be supplied to each party in this case as a matter of 

course, not only the information which was supplied to you by the complainants and which is clearly designed to support their claims, with 

all other relevant information being withheld. 

 

Please ensure you take the opportunity to submit information which you consider is relevant to our review. 

 

Regards 

Joe McGinnes” 

Cr McGinnes noted in the interview on 28 July 2012 that he used the word “we” in descriptions of actions 

taken.   Asked to clarify who “we” included, Cr McGinnes noted it was he and Cr Martin Ticehurst.  Notices of 

Motion (NOM’s) were submitted to the General Manager by Cr Ticehurst, by email dated 1 May 2011, for 

consideration at the meeting of Council scheduled for 9 May 2011.  However, for the reason that the notices 

of motion were classified by the General Manager as potentially defamatory they did not proceed.  In 

response, by email dated 5 May 2011, Cr McGinnes asked the General Manager for information and 

submitted five (5) questions/issues as follows:  
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“From: Joe McGinnes [mailto:lithgowautopro@hotmail.com]  

Sent: Thursday, 5 May 2011 10:52 AM 

To: Roger Bailey 

Cc: Clr. Neville Castle; Clr Grahame Danaher; Clr Howard Fisher; Clr Colin Hunter; Clr Wayne Marshall; Clr Wayne McAndrew; 

Clr Joe McGinnes; Clr Ray Thompson; Clr Martin Ticehurst 

Subject: FW: Exclusion of five notices of motion 

 The General Manager, Lithgow City Council 

Mr Roger Bailey 

Hello Roger, 

I notice in the agenda that you have excluded five notices of motion from Monday's Council meeting on the basis that 

they may be "potentially defamatory". 

I put it to you that if the same rule was used on all business we consider then very few matters would be included in the 

agenda. 

 

On a separate matter, to be quite frank I was amazed at the reaction of Council at the last meeting where a Mayoral minute 

announced the national Tidy Town Award for the Lithgow Township. 

It was like it was considered to be a poison chalice. Even Ms. Graves said the Tidy Towns Committee would "have to talk to 

Council what was to happen for the rest of the year" and Clr Danaher indicated that "some changes will have to be made to 

the management plan when it comes back to Council". Does this mean we will have to re-advertise and go through the 

community consultation again? 

Below is a message I sent to the KABC: 

My name is Joe McGinnes. I am a Councillor on Lithgow City Council and was Mayor of Lithgow in 1987 when I invited the Late 

Col Drewe to form the first Tidy Towns Committee in Lithgow. 

In the past I have been closely involved with the establishment of the State Mine Museum and Railway, only to have become 

disillusioned at the lack of progress of this facility even after the huge amount of taxpayers money poured into it since work 

began in 1990. 

I am a little concerned about a reference that was made in the Lithgow Mercury yesterday where it referred to the Zig Zag 

Railway and to the fact that it had been only recently restored. 

In fact the Zig Zag Railway was restored about 30 years ago and I am sure the volunteers who have operated this World 

Renowned Tourist Attraction would be a little miffed at this remark. 

As a councillor I was just a little disappointed that the local Editor of the Lithgow Mercury chose to run a shame file on the 

state of the Heritage Tourist Attractions and Lookouts in last Saturday's edition, on the very day the award was announced. 

I can assure I will be pushing Council in the current Management Plan just advertised to divert some of the $316,000 it 

currently spends on the upkeep of the Lithgow Golf Club for some 250 members at the expense of all of the other assets which 

are falling into disrepair all over town. I am particularly concerned that these Heritage Tourist Sites, Tourist Lookouts and the 

Furnace, Fire and Forge heritage trail which only exists on paper at the moment are actually up and running and in an 

acceptable condition for visitors during the State Awards presentations later this year and the Australian Awards ceremonies 

next year. 

 

I believe that Council realised that the National Judges report on Lithgow ( http://www.kab.org.au/tidy-towns/what-we-

do/nsw/    ) was a copy of the submission form national finalists 2010 (  http://www.kab.org.au/tidy-towns/what-we-

do/national/    )( If links are unclickable cut and paste into browser)  that Council had signed off on in partnership with 

the committee and that some of the information which could only come from Council sources was seriously embarrassing and 

that Council is now in damage control with concerns that Lithgow has "stolen" the award from the small aboriginal settlement 

in the Northern Territory. In fact the Energy Innovation section which  worth 100 points is seriously compromised when you 

consider that nearly all of the information is incorrect and could be viewed as misleading. 

 

Could you tell me ( as mentioned in the mayoral minute at the last council meeting) who on Council worked 

closely with the committee and who on Council signed off on this entry when it was clearly a 50/50 joint effort 

as indicated on the entry form; 

 

Some of the questionable claims are as below; 

Could you please indicate if the claims are correct or incorrect and if they could be potentially misleading? 

 

“LITHGOW open air swimming pool is heated through renewable energy use using water pipes on the kiosk roof.  A 

community group undertook the project in partnership with Council.” 

 

Comment; 

I was a member of the Lithgow heated pool committee which raised over $25,000 towards the solar heating and blankets 

which were used up until about ten years ago when it fell into disrepair and since that time natural gas heating has been used 

at some $10,000 a month.  

mailto:lithgowautopro@hotmail.com
http://www.kab.org.au/tidy-towns/what-we-do/nsw/
http://www.kab.org.au/tidy-towns/what-we-do/nsw/
http://www.kab.org.au/tidy-towns/what-we-do/national/
http://www.kab.org.au/tidy-towns/what-we-do/national/
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  “The mulched waste is mixed with bio solids and reused as compost within the city’s parks and gardens."  

 

Comment;  

Bio solids-Nightsoil? 

 

“LITHGOW Council has been removing discarded bitumen from the Roads and Traffic Authority (RTA) as they re-construct their 

highways. It is mixed with gravel and used as road base on rural roads.  Over 100 000 tonnes of bitumen was recovered 

the past year with the community welcoming the 100% recycled product which is sustainable and ongoing.” 

 

Comment; 

100,000 tons is 12 loads per day by 40 tonne semi trailer loads for every working day of the year! Where is all this material 

stored? 

 

“Local corporate organisation, Delta Electricity is trialling the burning of Mallee timber pellets in its furnaces to reduce 

greenhouse gases. Their goal is to reduce use of coal by 20%. Trees are grown in the district and pelletised. Mallee 

trees are also having a positive effect on salinity in the district. Road transport to the power station is reduced 

also assisting to cut back emissions.” 

 

Comment; 

Where are these trees planted? I did not know we have a salinity problem in Lithgow? What road transport? I thought they 

were being shipped by rail from Forbes NSW ( 2.5 hours drive away) which is apparently a suburb of Lithgow! 

“LITHGOW City Council has worked closely with their community and generated phenomenal interest in a new 

heritage trail entitled ‘Furnace Fire & Forge’. The trail reinforces LITHGOW's importance as a focus for coal mining, 

minerals processing, manufacturing and railway heritage. The trail’s educational initiatives effectively connect the 

community with its rich history.” 

 

Comment; 

I have looked for this trail but can't find it! Can anyone help? 

 

I rang a Council person and they told me "I know the entry form is a load of bull**** but it's good for Lithgow" 

 

Good for Lithgow?  How come everyone is asking "How much did we pay to get this award?" 

 

Clr Joe McGinnes 

0402 863 867 

 

Lithgow Autopro 

  

179 Main Street Lithgow. NSW. 2790 

Phone:  02 63521696 

Fax:     02 63512711” 

The General Manager responded: 

“From: Roger Bailey 

Sent: Thu 5/05/2011 10:24 PM 

To: Clr Joe McGinnes - private 

Cc: Clr. Neville Castle; Clr Grahame Danaher; Clr Howard Fisher; Clr Colin Hunter; Clr Wayne Marshall; Clr Wayne McAndrew; 

Clr Joe McGinnes; Clr Ray Thompson; Clr Martin Ticehurst 

Subject: RE: Exclusion of five notices of motion 

Joe 

 Firstly your suggestion that most of the matters in Council’s Business Papers would potentially be defamatory is utter 

nonsense. 

 As for your comments on Tidy Towns at this point in time you are the ONLY person that has made the statement, or anything 

like it, that “How much did we pay to get this award?” and frankly I find these comments, and other similar comments and 

suggestions made by yourself on this subject, to be very disappointing considering your position within the community. 
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Clearly the Lithgow Tidy Town’s Committee has worked hard over the years to generate an improvement in the township and 

its surrounds and clearly there has been improvement in Lithgow. This is something that you recognised at the last Council 

meeting and was subsequently reported in the Mercury. So which statement of yours is true? Have the Lithgow Tidy Towns 

made an outstanding achievement or not? 

 This improvement has also been recognised by not only the Tidy Towns judges during this time but also by many other people. 

As for the Council person that you spoke with I would appreciate your advice as to who this is. 

 In relation to the Management Plan Council is required, in deciding on the final plan to be adopted, to take into consideration 

any submissions that have been made concerning the draft management plan prepared and exhibited. Council will not have to 

readvertise the Plan. 

 Roger Bailey | General Manager 

LITHGOW CITY COUNCIL” 

The General Manager did not specifically respond to the issues raised and in the form submitted in the email 

by Cr McGinnes but forwarded the following email to both Crs McGinnes and Ticehurst on 20 May in 

response to an email received from Cr Ticehurst on 6 May 2011: 

“From: Roger Bailey  
Sent: Friday, 20 May 2011 8:23 AM 
To: Clr Martin Ticehurst; Clr Joe McGinnes 
Cc: Clr Colin Hunter; Clr Grahame Danaher; Clr Howard Fisher; Clr Ray Thompson; Clr Wayne Marshall; Clr 
Wayne McAndrew; Clr. Neville Castle 
Subject: Lithgow Tidy Towns 
Martin/Joe 
  
Outlined below are answers to your questions about the Tidy Towns Awards. To answer these questions with a 
simple ‘Yes or No’ would be misleading. 
  
Q.  Is it correct that Lithgow City Council’s open air Swimming Pool is heated through renewable energy use, by 
using water on the top of the roof of the Swimming Pool’s Kiosk? 
  
A. I am advised that the Lithgow Pool was heated using solar energy and that this was installed with the 
assistance of the community through a committee of Council at the time. The pool is now heated using natural 
gas heat conducters. 
  
Council did not provide advice to the 2010/11 Lithgow Tidy Towns submission in relation to this matter. 
  
Q.  Is it correct that Lithgow City Councils mulched waste is mixed with bio solids and reused as compost within 
the parks and gardens of Lithgow? 
  
A. Council staff provided advice at an Urban Sustainability Project meeting that Council is currently constructing 
the Lithgow Sewage Treatment Plant and that this process will provide bio-solids. This bio-solids waste will then 
be blended with mulched green waste and composted. Mulched green waste is presently being stockpiled at the 
Wallerawang Tip for this purpose. The resulting compost will then be tested against unrestricted standards before 
being used by Council. 
  
Similar advice was provided to the public through the composting workshops. 
  
Q   Is it correct that Lithgow City Council recovered, received and/or removed in the past year over 100,000 
tonnes of discarded bitumen from the NSW Roads and Traffic Authority as they re-constructed their highway’s 
and that the Council subsequently mixed the 100% recyclable discarded bitumen product with gravel and used it 
as a road base on the Councils rural roads? 
  
A. Council staff provided advice that up to 10,000 tonnes of recycled bitumen could be recovered in the current 
financial year from the RTA. This material has been used on unsealed roads in the Local Government Area or 
stockpiled. An estimate of up to 100,000 tonnes may be recovered over the next few years should the RTA 
complete all of their identified projects and the material be made available to Council. This information was also 
advised to the Tidy Towns assessor. 
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Q.  Is it correct that local corporate organisation Delta Electricity, in their trials of the burning of Mallee timber 
pellets in their furnaces to reduce greenhouse gases, grewMallee trees in the Lithgow District which subsequently 
brought about a positive effect on salinity in the Lithgow District; and after being ‘pelletised’ were transported from 
around the Lithgow District to Delta Electricity’s Wallerawang Power Station or Mt Piper Power Station at 
Portland? 
  
A. You will have to direct this question to the Lithgow Tidy Towns Committee and/or Delta (Tru Energy). 
  
Lithgow Council did not provide advice to the 2010/11 Lithgow Tidy Towns submission in relation to this matter. 
  
 Q.  Is it correct that Lithgow City Council has worked closely with their community and generated phenomenal 
interest in a new heritage trail entitled ‘Furnace Fire & Forge’; that reinforces Lithgow’s importance as a focus for 
coal mining, minerals processing, manufacturing and railway heritage and that the trail’s educational initiatives 
effectively connect the community with its rich history? 
  
A. I understand that Council’s former General Manager accepted a National Heritage Trust Award in relation to 
this matter. In doing so there was recognition that Council worked closely with the community to achieve the 
outcome, including with a number of heritage groups such as the State Mine Heritage Park and Railway and 
the Zig ZagRailway. 
 
Lithgow Council did not provide advice to the 2010/11 Lithgow Tidy Towns submission in relation to this matter. 
  
  
Regards 
  
Roger Bailey | General Manager 
LITHGOW CITY COUNCIL” 
 

Before the General Manager replied to the Councillors’ questions Mrs Graves made a statement to the 

Council meeting on the evening of 9 May.  The minutes record Mrs Graves stating:  

“However, let me make it very clear, the submission put forward for National judging was not the work of 

Lithgow Council.  It was written and submitted by Lithgow Tidy Towns.  Information was gathered from 

many sources, with much coming from the Lithgow Mercury set aside and earmarked for such purposes.  

Information was also sought from council officers.  No one at Council read our submission.  No council 

officer or councillor signed the application.  The application for the NSW Tidy Towns assessment and the 

application for the National Tidy Towns assessment were NOT council applications.” 

Mrs Graves also stressed the importance of reading the full submission and to accurately interpret the 

Judge’s Report.  Cr McGinnes did not accurately interpret the Judge’s Report and made an accusation of 

plagiarism. This is evidenced in his email dated 16 May 2011 as follows: 

“From: Joe McGinnes [mailto:lithgowautopro@hotmail.com]  

Sent: Monday, 16 May 2011 8:43 AM 

To: Clr Joe McGinnes - private 

Subject: FW: Cut and paste,cut and paste, but why plaigarise Leeton's Tidy Towns Entry Form from 2007? Why Leeton? Why 

does Lithgow need to steal Leeton's work? 

 Hi All, 

   

Just when you thought you had heard everything, Guess what we stumbled across? 

Devoid of our own ideas we stole large swathes of Leeton's National Tidy Towns Entry form from 2007! 

Why Leeton?-We don't know! (By coincidence our General Manager was General Manager of Leeton Shire 

Council in 2007/08.) 

 

(see attachment Lithgow-Leeton comparison above) (Lithgow Com...) 

 

Below is the latest email received by me from the General Manager. 

Joe  

mailto:lithgowautopro@hotmail.com
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I note the comment below by Peter McLean but I also note that from feedback provided to me that you are also misquoting or 

twisting the words of Rod from Orange (see your comments below). You also omitted to quote the many  callers who were very 

negative to you. In fact one caller called the two councillors involved in this 'whiteants'. 

Joe I now see that you are continuing with your campaign on this matter and still saying that it was Council's 

submission, this is despite the statement by the Chair of the Lithgow Tidy Towns at Monday night's Council meeting 

where it was made extremely clear that it was not a Council submission nor did Council officers review the 

submission. I would now consider that any continuing of your actions along those lines to be malicious and 

misleading. 

I have never before seen councillors turn on their own community in such a fashion. If such negative attention could be turned 

into positive action then one would only imagine where this community could be.  

 Also, despite your previous undertaking to me, I see that you continue to email junior staff within the organisation. This is to 

cease, any emails from you are to be directed to me or Council's general email address. 

 Thanks 

General Manager 

LITHGOW CITY COUNCIL 

PH (02) 6354 9999 | FAX (02) 6351 4259 | 

 See my comment below on letters to theEditor Lithgow Mercury.The editor told me (Phone call 15/5/ 2011) the contact details 

for "R Collins" are on the letter and to go my hardest in trying to find out who this 'R Collins' is. 

In Letters to the Editor, Lithgow Mercury Saturday May 14th 2011 there are two letters highly critical (potentially 

defamatory) of Cr. Ticehurst and myself Cr Joe McGinnes.The first letter is entitled "Pack your bags" by a 'R Collins' 

Lithgow (unknown person)and the second entitled "Destructive behaviour" by Barry Smythe, Lithgow  ( Barry is a well 

known letter writer and is past secretary of the local branch of the Labor Party in Lithgow) 

 The letter by 'R Collins' is a mind numbing reading of the NSW Department of Local Government Councillors Guide. Oddly 

enough 'R Collins' has plagiarised the General Manager's email by including this part sentence "One can only imagine how 

much better off Lithgow would be ......." 

Compared to the General Manager's; 

" one would only imagine where this community could be". 

Do you realise that the above was either plaigarised by 'R Collins' or the odds of repeating the same phrase is about the same 

as winning lotto! 'R Collins' is very well versed in Local Government Law also. What a shame this person is not working for 

Council- or are they? 

 The other letter by Barry Smythe  contains the phrase " while two have been trying to undermine everything they (the 

other seven Councillors) set out to do" Compare this to;"In fact one caller called the two councillors involved in 

this 'whiteants' ". 

 This quote below from the General Manager now takes on a new significance! 

 "Joe I now see that you are continuing with your campaign on this matter and still saying that it was Council's 

submission, this is despite the statement by the Chair of the Lithgow Tidy Towns at Monday night's Council meeting 

where it was made extremely clear that it was not a Council submission nor did Council officers review the 

submission. I would now consider that any continuing of your actions along those lines to be malicious and 

misleading" 

Click below on links in green and purple 

‘National Judges Report on Lithgow’, which was published on the Keep Australia Beautiful website after Lithgow NSW 

was recently announced as the National winner of the KABC National Tidiest Town for 2010/11.  

Here is a report and photograph of the happy winners on the night, including the Mayor and General Manager of the Lithgow 

City Council, Cr Neville Castle and Mr Roger Bailey respectively. 

  

http://www.kab.org.au/files/Tidy%20Towns/NSW/TT%201011/110416_lithgow__nsw_report.pdf
http://www.kab.org.au/what-we-do/tidy-towns/
http://www.kab.org.au/tidy-towns/what-we-do/nsw/
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Please find a comparison attached (Lithgow Comparison.docx) based upon the details as contained within both the Lithgow 

City Councils successful joint partnership application for the Australian Tidy Towns 2010/11 (Left Column) and 

the attached (Leeton NSW report.doc) former unsuccessful joint partnership application by the New South Wales nominee for 

the Australian Tidy Towns 2007 Award, the Shire of Leeton. (Right Column).  Here is a photograph of the then happy winners, 

including the now current CEO of KABNSW, Mr Peter McLean. 

 

The World Today with Elenor Hall ABC radio. Tidy Town In Turmoil. 

http://www.abc.net.au/worldtoday/content/2011/s3216197.htm 

 

Joe McGinnes 

Councillor 

Lithgow City Council” 

Cr McGinnes appears not to have accepted the statement from Mrs Graves to the council meeting, nor the 

reply from the General Manager.  He submitted a Government Information (Public Access) Act (GIPA) 

application to council and received 120 pages in reply which he provided to the reviewer. 

Cr McGinnes claimed that the “Gipa information …. shows Lithgow Council was a partner in the submission 

and shows the Council officers read and approved the submission. Emails attached to the Gipa documents 

from senior officers” and further that the “…Council emails ….prove that the claims made against me are 

false and misleading.  I was simply doing my job as a Councillor”. 

 

In fact the information shows that Council officers responded to a request/s from Lithgow Tidy Towns Inc. 

for some information as acknowledged by Mrs Graves.  Responses to these requests cannot be interpreted 

reasonably as Lithgow Council being a partner in the application. 

 

Cr McGinnes claims that “Gipa information…shows the Council officers read and approved the submission”.  

An email dated 17 November 2010 shows that the draft application was forwarded to Suzanne Lollback, 

Group Manager – Community and Corporate of Council by Sue Graves to have a “look at it from a council 

perspective before it goes off on Thursday”.  At 9.02 AM on Friday 19 November 2010 another email was 

forwarded to Suzanne Lollback by Sue Graves stating “Sending final document for KAB national assessment 

for your information”.  Ms Lollback responded at 9:39 AM on Friday 19 November 2010 to Sue Graves saying 

“Sue, Im (sic) sorry that I have not been able to get to this.  I started but got pulled away.  It looks 

comprehensive.  Thanks for all of your efforts.”  This would indicate that Ms Lollback did not respond prior to 

the application being submitted.  It does not show that “..Lithgow Council was a partner in the submission” 

nor that “the Council officers read and approved the submission” as claimed by Cr McGinnes. 

 
Ms Lollback provided a statement to the Conduct Reviewer indicating: 

“At some point prior to the Australian Awards, I received an email from Mrs Sue Graves which contained a 
copy of a draft submission to the Australian Awards. I briefly read those parts relevant to Council and as I 
did not have knowledge of all of the items in the draft submission (eg swimming pool and recycling) 
relevant to Council, I emailed the draft onto Mr Iain Stewart for comment. I do not know if Mr Stewart 
made comment directly to Mrs Graves. He did not make any comment to me.  
I recall that at the time I was very busy with Council work and could not immediately read the submission 
in detail. I then learnt that Mrs Graves had submitted the nomination to the Australian Tidy Towns 
Awards. I therefore did not make any comment upon the submission.  
The submission to the Australian Tidy Towns Awards was not a submission from Lithgow City Council. The 
submission was made by the Lithgow Tidy Towns Committee.  
I hereby declare that at no time did I provide input into the compilation and/or collation of the Lithgow 

Tidy Towns Committee’s submission to the Australian Tidy Towns Awards.  

http://www.kab.org.au/files/Tidy%20Towns/NSW/TT%201011/110416_lithgow__nsw_report.pdf
http://www.kab.org.au/files/Tidy%20Towns/NSW/TT%201011/110416_lithgow__nsw_report.pdf
http://www.kab.org.au/files/Tidy%20Towns/NSW/TT%201011/110416_lithgow__nsw_report.pdf
http://www.kab.org.au/files/070327%20NSW%20pic.pdf
http://www.abc.net.au/worldtoday/content/2011/s3216197.htm
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I, Suzanne Lollback, have not been on any bus tours with Lithgow Tidy Towns when the judges have visited 
Lithgow; nor have I arranged any itineraries. This includes the annual NSW Awards judging and the 
judging for the National Award in Lithgow.  
It is my understanding that the itinerary has always been arranged by the Lithgow Tidy Towns 
Committee.” 
 

In his responses Cr McGinnes has confirmed his actions and has not submitted a denial of any of the actions 

complained about.  It is therefore considered, from the evidence available, that the actions complained 

about did occur and can be attributed to Cr McGinnes. 

Did the conduct breach the Council's code of conduct? 

As the judgement of the behaviour of Cr McGinnes is on the balance of probabilities, reference has been 

made to the publication by the NSW Ombudsman Office titled “Good Conduct and Administrative Practice, 

Guidelines for state and local government, (2nd edition), NSW Ombudsman, May 2006”, hereafter referred to 

as “The Ombudsman”. 

The clauses of the Lithgow City Council Code of Conduct relevant to the alleged breaches are as follows: 

Alleged Breach No 1 - Leadership 

Code Provision: 
“4.2 Leadership 
You have a duty to promote and support the key principles by leadership and example and to maintain and 
strengthen the public’s trust and confidence in the integrity of the council. This means promoting public duty 
to others in the council and outside, by your own ethical behaviour.” 
 
Analysis of Evidence 
 

Cr McGinnes has indicated in evidence that “I was simply doing my job as a Councillor”.    Section 232 of the 

Local Government Act 1993 outlines the role of a Councillor as follows: 

 

232 What is the role of a councillor?  

(1) The role of a councillor is, as a member of the governing body of the council:  
• to provide a civic leadership role in guiding the development of the community strategic plan for the 
area and to be responsible for monitoring the implementation of the council’s delivery program  
• to direct and control the affairs of the council in accordance with this Act  
• to participate in the optimum allocation of the council’s resources for the benefit of the area  
• to play a key role in the creation and review of the council’s policies and objectives and criteria relating 
to the exercise of the council’s regulatory functions  
• to review the performance of the council and its delivery of services, and the delivery program and 
revenue policies of the council.  
(2) The role of a councillor is, as an elected person:  
• to represent the interests of the residents and ratepayers  
• to provide leadership and guidance to the community  
• to facilitate communication between the community and the council.  
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If Cr McGinnes in taking the actions complained of was acting as a Councillor in respect of, in particular, 

reviewing the performance of the Council, representing the interests of residents and ratepayers, providing 

leadership and guidance to the community, and facilitating communication between the community and 

Council, a judgement has to be made as to whether those actions are in accordance with the Code of 

Conduct. 

 

If Cr McGinnes was reviewing the performance of the Council then it has to be decided whether the Council 

was performing a function as part of the Tidy Towns submission.  If Cr McGinnes was representing the 

interests of residents and ratepayers is that generally, or specific to individuals or groups?  If providing 

leadership and guidance, what were the actions concerned?  If facilitating communication, what was being 

communicated? 

 

Cr McGinnes has both a role in the community and on council to raise matters where he, or the community 

he represents, has serious concerns.  The allegations of misrepresentation of facts and plagiarism are valid 

issues to pursue but the actions taken still have to be in a manner that is appropriate and respectful.  What is 

particularly relevant here are the Ombudsman’s views that:  

 

 “Public officials should always act in ways that are reasonable in the particular circumstances that 

apply. This includes a reasonable proportionality between the ends to be achieved and the means 

used by agencies and public officials to achieve them.” 

 “In the performance of their duties public officials should also refrain from any form of conduct likely 

to cause any person unwarranted offence or embarrassment.” 

 “A public official should not make allegations which are unseemly or derogatory, are intended to 

vilify, insult or injure the reputation of, or which personally reflect on, or impute improper motives to, 

any other public official or member of the public. The only exceptions would be allegations or 

statements that are true, in the public interest and pertaining to a matter before the official for 

consideration or directly relevant to their official duties”. 

 

As to whether the performance of the Council is under review by Cr McGinnes it would need to be 
established that the Council performed a function or duty in relation to the Tidy Towns submission and 
award process.   Cr McGinnes indicated that a number of documents showed the Council was in partnership 
with the Lithgow Tidy Towns Committee in lodging the Tidy Towns submission:  

 A Keep Australia Beautiful “Australian Tidy Towns 2011 Program Report” outlining the community 
actions and partnerships indicating the Organising Groups as “Lithgow Tidy Towns Committee (LTTC) 
in partnership with Lithgow City Council (LCC)” 

 A media release from Keep Australia Beautiful dated 16 April 2011 that stated:  
“Led by Lithgow’s longstanding Tidy Towns Committee and the Lithgow City Council, the community 
as a whole is involved in a wide range of initiatives to ensure a sustainable future for their town”. 

 Media release from Keep Australia Beautiful (undated) stating “Along with Lithgow’s longstanding 
Tidy Towns Committee and Lithgow City Council, the community is committed to sustainability.” 

 Lithgow Mercury photo on page 5 of the 19 April 2011 edition showing the Mayor Neville Castle, 
General Manager Roger Bailey, Cr Col Hunter and Council officer Suzanne Lollback attending the 
award presentation in Beechworth Victoria 
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 Mayoral Minute of 18 April 2011 indicating “Council staff that have helped greatly the Tidy Towns 
Committee should also be congratulated as their contribution has not gone unnoticed by the 
community or indeed the Tidy Towns judges”.  The Mayoral Minute recommended that the Council 
“Congratulate the staff who have worked with Tidy Towns to achieve this result”  

 Lithgow Mercury article of 2 April 2011 covering the planting of maple trees at the eastern entrance 
to the City and noting the “projects are being undertaken through a partnership between Lithgow 
Tidy Towns and Lithgow City Council” 

All of this material however predates the response to the series of questions submitted by Cr McGinnes and 

Cr Ticehurst to the General Manager in May 2011.   As quoted earlier in this review report, by email dated 5 

May 2011, Cr McGinnes asked the General Manager for information and submitted five (5) questions/issues 

and the General Manager replied on 20 May 2011.   

What is not in dispute is that the Council and its officers were involved with the visit by the Keep Australia 

Beautiful Council (KABC) Judge to Lithgow.    Council officers were in attendance during the tour of the City.   

The record of interview with Mr Iain Stewart stated: 

“Mr Stewart indicated that he had informed Mrs Graves that the RTA was undertaking profiling of 
bitumen and the material was available for reuse.  He indicated that the council had already received 
1,000 tonnes of material and was expecting 10,000 tonnes over the next few years. 

Mr Stewart confirmed that he had spoken to the judge on judging day and had given the judge the right 
figures. He could only explain the difference between these figures and the figures in the application by a 
misunderstanding or mistyping”. 

Cr McGinnes saw this involvement, along with the KABC programme report referring to the “partnership” 

between the Council and Committee, the attendance of the Mayor, General Manager and Ms Lollback at the 

award ceremony, and the Mayoral Minute congratulating staff for their assistance to the Committee as a 

clear indication that the Council was an equal partner in the award.    Certainly this close involvement by the 

Council demonstrates clear support for the Lithgow Tidy Towns Committee and the apparent pride taken in 

winning the award.  Whether it is reasonable for Cr McGinnes to take the view that the Council was a 

“partner” to the Tidy Towns Committee and its submission is another matter.    

The General Manager and Mrs Graves of the Tidy Towns Committee on a number of occasions affirmed that 

the submission was not made by the Council.    Cr McGinnes stated at interview on Saturday 28 July 2012: 

“Cllr McGinnes indicated that the General Manager had told them “consistently and constantly” that the 

Council was not part of the Tidy Towns submission.  This seemed to Cllr McGinnes to be incorrect having 

regard for the information in their possession showing the Council was in “partnership” with the 

Committee”.    

Despite the information provided, Cr McGinnes continued to pursue the Council through the General 

Manager to hold the Council to account for what he saw as incorrect information contained in the 

submission and judge’s report. 

If Cr McGinnes was “simply doing my job as a Councillor” in holding the Council accountable for the apparent 

incorrect information contained in the Judge’s report then a judgement has to be made as to whether the 

Council had a responsibility as a “partner” in providing assistance to the Tidy Towns Committee to ensure 

the information in the Tidy Towns Committee submission was correct.  
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The record of interview with Mrs Graves on this aspect indicates: 

“Mrs Graves confirmed that the application for the National Award had not been signed by any party and 

in particular had not been read or signed by Council. She had forwarded an e-mail to one senior staff 

member, Suzanne Lollback but had received no reply before the submission was made.  Mrs Graves 

advised that after being submitted Suzanne did indicate that the application seemed to be all right”. 

In providing assistance to the Tidy Towns Committee there would be a general duty of the Council and its 

officers to provide information that is correct.   The records of interview with Mr Iain Stewart and Mr 

Andrew Muir reveal the extent of their assistance: 

“Mr Stewart indicated that he had informed Mrs Graves that the RTA was undertaking profiling of 
bitumen and the material was available for reuse.  He indicated that the council had already received 
1,000 tonnes of material and was expecting 10,000 tonnes over the next few years. 

Mr Stewart confirmed that he had spoken to the judge on judging day and had given the judge the right 
figures. He could only explain the difference between these figures and the figures in the application by a 
misunderstanding or mistyping”. 

and 

“Mr Muir confirmed that Mrs Graves had contacted him prior to the submission of the application seeking 
information on any work or projects that may assist in Lithgow Tidy Towns’ entry.  The following matters 
were discussed with Mrs Graves:  

1. An example of work undertaken e.g. the Environmental Audit of the Lithgow Solid Waste Facility.  A  
copy of was sent to Mrs Graves 

2. The first draft of a waste and recycling strategy.  A copy  was also forwarded to Mrs Graves to assist 
her understanding of what was happening 

3. Mrs Graves asked for a photograph of the Waste Transfer Station 

On the day of the assessment Mr Muir did attend for part of the day. He had met the travelling party 
outside the facility used by the garbage contractor.  He had jumped on the bus and travelled with them to 
view the STP from the road. 

Mr Muir confirmed that there had been no contact with either councillor since the assessment day. 

He also stated that he would not have told the Mrs Graves about the reference to STP biosolids in the 
application. 

Following the meeting Mr Muir provided me with a copy of the e-mails which he had forwarded to Mrs 
Graves. These e-mails are dated 19 November 2010, 25 November 2010 and 19 November 2010; the latter 
having attached to it the Environmental Audit of the Lithgow Solid Waste Facility and the Waste and 
Recycling Strategy 2010. These e-mails are attached to the notes of this meeting. He also provided a list of 
references to the word ‘biosolids’ in these documents”. 

It does appear that reasonable efforts were made by Council officers to provide accurate information to 

both the Tidy Towns Committee and the Judge.   Clearly there were errors within the Judge’s report and Tidy 

Towns Committee submission.   It is not the task of this review report to make a finding about responsibility 

for those errors but this matter may not have taken on the proportions it has if: 
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 The Tidy Towns Committee had ensured every step was taken to check the accuracy of information 

contained within the submission 

 Council officers involved in providing information to the Tidy Towns Committee had checked the 

draft submission after receiving it from the Committee; had identified the incorrect material relating 

to Council initiatives; and informed Mrs Graves of the correct information to enable the submission 

to be complete. 

 KABC had a regime in place to verify the correctness of information provided in submissions. 

Despite this the facts show that a submission was made with incorrect information contained therein which 

has prompted the actions of Cr McGinnes.   In his submission of 3 August 2012 Cr McGinnes states: 

“Mrs Graves did not admit any "mistakes" when she addressed Council on the 9th May 2011.  Mrs Graves 

first admitted two mistakes in the Sydney Morning Herald article on 22nd May 2011.  Mrs Graves did not 

admit any submission "mistakes" in the code of conduct complaint which was made on the 27th May 

2011, after her admission about the two mistakes were admitted one week beforehand. 

It was not until Mrs Graves was interviewed by Mr Ball on 17th May 2012, almost twelve months later, 

that she claims she had made at least five "mistakes" in the submission.  If Mrs Graves had admitted these 

claims were false and misleading when it was first raised then I doubt we would be still debating the 

subject today”. 

So, in relation to leadership, did Cr McGinnes satisfy the Code of Conduct criteria of: 
 

“You have a duty to promote and support the key principles by leadership and example and to maintain 
and strengthen the public’s trust and confidence in the integrity of the council. This means promoting 
public duty to others in the council and outside, by your own ethical behaviour.” 

 
On the evidence provided it can be seen that Cr McGinnes took actions to verify the information contained 
in the Judge’s report.   As a councillor he sought to do this through the Council.   The Council did not see it as 
its role to provide that information and referred Cr McGinnes’ enquiries to Mrs Graves of the Tidy Towns 
Committee and the KABC.   Cr McGinnes sought a response from KABC.   The record of interview with Cr 
McGinnes states: 

 
“Email sent to KAB as “Commercial in confidence” followed up by phone calls to Scott Lyall and Peter 
McLean at KAB asking questions, and also asking for a face to face meeting.  The meeting was suggested 
to be in Penrith to suit the travel distances of both parties but KAB advised that they were not prepared to 
bring the Judge from Adelaide and wanted to have the discussion by teleconference.   Cllr McGinnes  
indicated this was rejected due to concerns about the possible tape recording of such conversations.  The 
meeting was therefore not held”. 

In his final submission on 23 August 2012 Cr McGinnes states: 
 

“In one part you say I rejected an offer from the KABC to discuss this over the telephone without 
mentioning the fact that I had earlier contacted the KABC to arrange a face to face meeting with the KABC 
in Sydney. The fact is that the KABC insisted that the judge take part and because he lived in Adelaide 
a phone conference was offered to me. With the possibility of electronic taping of the proceedings and out 
of context reports being released by the KABC I rejected their offer.” 
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In relation to the role of the KABC Cr McGinnes states in his final submission on 23 August 2012: 
 

“The KABC already has a regime in place to verify the correctness of the claims. It is called the JUDGE! 
He had the opportunity to check all of the facts. When told of the multi millon (sic) dollar recycled bitumen 
claim correction by Iain Stewart he did not even bother to correct this claim in his Program Report. In fact 
he was so lazy he cut and pasted into his program report whole swathes of reports he had made in earlier 
reports on other towns. Reports which on the face of it appeared correct but when checked did not apply 
to each town because each town is unique in Australia”. 
 

Cr McGinnes did not seek a meeting with Mrs Graves.  In his final submission of 23 August 2012 Cr McGinnes 
states: 
 

“You say I did not bother to contact Mrs. Graves. You will recall that the Mayor claimed that Mrs Graves 
had tried to contact me. This was false. I still wonder why I would contact Mrs Graves when you confirmed 
that she has now admitted five incorrect claims in the submission. At that point she had not admitted any 
incorrect claims on her part”. 

 
It is considered that Cr McGinnes has shown leadership by being prepared to raise issues as to the legitimacy 
of accepting an award which he believed had been bestowed through a flawed process.  His actions have led 
to an admission of errors in the application. He had received representations from his constituents which he 
claims fuelled his endeavours.  He pursued his enquiries by what he asserts was his only avenue and that 
was through council.  At council he received answers which he considered were inadequate in the face of 
information in his possession.   
 
As Cr McGinnes was not prepared to accept an invitation for a telephone conversation with KABC officials or 
approach Mrs Graves directly he had a responsibility to present to council his “evidence” and to fully satisfy 
himself as to the facts.  This cause was hindered by a rejection by the General Manager of the Notice of 
Motion lodged by Cr Ticehurst.  This rejection was in accordance with legal advice indicating the material 
contained in the Notice of Motion was potentially defamatory.  If the Notice of Motion had been redrafted 
with the assistance of the General Manager to remove potential legal difficulties or Cr McGinnes had lodged 
his own Notice of Motion this matter may have been properly ventilated and resolved at the Council level.    
 
Notwithstanding the Notice of Motion issue, the show of leadership by Cr McGinnes was subsequently 
overshadowed by his behaviour including not making adequate enquiries to obtain all relevant information 
and persevering with false claims of plagiarism. This action would not be seen to strengthen the public’s 
trust and confidence in the integrity of the council or promote public duty to others in the council and 
outside by ethical behaviour.  
 
Alleged Breach No 2 - Respect 

Code Provision: 
“4.8 Respect 
You must treat others with respect at all times. This means not using derogatory terms towards others, 
observing the rights of other people, treating people with courtesy and recognising the different roles others 
play in local government decision-making.” 
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Analysis of Evidence 

The Ombudsman guidelines indicate on this issue: 

“In performing their official functions and duties, public officials should treat all people (whether members 

of the public, other public officials or politicians) with courtesy and respect, and be polite, helpful and 

sensitive to their rights. 

Public officials should provide members of the public and their colleagues with courteous service. It should 

extend to dealings with people who are not demonstrating courteous behaviour towards them. In this 

regard public officials should refrain from any form of conduct in the performance of their official or 

professional duties likely to cause any person unwarranted offence or embarrassment. This includes 

rudeness.” 

 

Cr McGinnes has claimed plagiarism by the Tidy Towns Committee and the Council.  Whilst Cr McGinnes 

indicated he was very pleased Lithgow had won the Tidy Towns award he started to question the award 

process after touring the Keep Australia Beautiful website and finding the Judge’s report.   He thought the 

Judge had taken paragraphs out of the Lithgow application and as there were similar statements in the 

Judge’s reports for Leeton and other councils, consequently he believed that statements made in the entry 

submission were the same as contained within the Leeton Council entry and there had been plagiarism of 

Leeton’s application.   His allegation is outlined in his email dated 16 May 2011 quoted earlier. When he 

believed he could not get adequate answers to his questions he took a paid advertisement in the Lithgow 

Mercury on Saturday 20 August 2011 (this action was after the complaints in May 2011), such advertisement 

stated that the information in the advertisement was a comparison of the “Lithgow Council/Tidy Towns Entry 

Submission” – with a reference to “Red Printing – Plagiarised word perfect Leeton Entry Form 2007”.       

Upon being reminded at the interview on Saturday 28 July 2012 that the similar words complained of were 

in the Judge’s report and not the entry submission and that it appeared the judge had used his past reports 

as a template, Cr McGinnes admitted that the alleged plagiarism was contained within the judge’s report 

and not the Tidy Towns Submission. 

Cr McGinnes, in the first instance, may have thought his allegations were true but it was important for 

adequate enquiries to be made to obtain all relevant information and to ensure that the available 

information was factually correct and his actions were based on facts, not mere conjecture or supposition.  

The claim of plagiarism was a very serious one and Cr McGinnes appears to not have made adequate 

enquiries, or to have reasonably and accurately interpreted the Judge’s report and when information or 

clarification was available to him this he has ignored substantially.  It was also incumbent on him to take 

appropriate action to correct any mistakes or errors of which he became aware and such rectification should 

have been both voluntary and prompt.  His actions in not so doing are considered to be unreasonable and 

disrespectful. 
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Alleged Breach No 3 – General Conduct Obligations 
 
Code Provision: 
 “5.1 If you are unsure about the ethical issues around an action or decision you are about to take, you should 
consider these five points: 

 Is the decision or conduct lawful? 

 Is the decision or conduct consistent with council’s policy and with council’s objectives and the code 
of conduct? 

 What will the outcome be for the employee or councillor, work colleagues, the council, persons with 
whom you are associated and any other parties? 

 Do these outcomes raise a conflict of interest or lead to private gain or loss at public expense? 

 Can the decision or conduct be justified in terms of the public interest and would it withstand public 
scrutiny?” 

 
Analysis of Evidence 
The Code of Conduct contains principles and standards of conduct.   Clause 5.1 is a principle statement and 
the standard of conduct is addressed in other Clauses above and below.    
 
Alleged Breach No 4 – General Conduct Obligations 
 
Code Provision: 
6.1 You must not conduct yourself in carrying out your functions in a manner that is likely to bring the council 
or holders of civic office into disrepute. Specifically, you must not act in a way that: 
a) contravenes the Act, associated regulations, council’s relevant administrative requirements and policies 
b) is detrimental to the pursuit of the charter of a council 
c) is improper or unethical 
d) is an abuse of power or otherwise amounts to misconduct 
e) causes, comprises or involves intimidation, harassment or verbal abuse 
f) causes, comprises or involves discrimination, disadvantage or adverse treatment in relation to employment 
g) causes, comprises or involves prejudice in the provision of a service to the community. (Schedule 6A) 
6.2 You must act lawfully, honestly and exercise a reasonable degree of care and diligence in carrying out 
your functions under the Act or any other Act. (section 439) 
6.3 You must treat others with respect at all times.” 
 
Analysis of Evidence 
 

It was important for Cr McGinnes to have made adequate enquiries to obtain all relevant information and to 

ensure that the available information was factually correct and actions were based on facts, not mere 

conjecture or supposition.  Despite the actions taken to seek out information regarding the veracity of what 

was contained in the Judge’s report – from KABC and the General Manager of the Council - Cr McGinnes did 

not seek information directly from the person who was the author of the submission, Mrs Graves, and when 

the opportunity was presented to him by KABC to have a telephone discussion this was rejected.   This is 

regarded as improper actions of a public official and could not be regarded as exercising a reasonable degree 

of care and diligence.   
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The local and NSW media reports on the matter, as well as media reports interstate, show that it is likely the 

Lithgow City Council would have been held in disrepute by those reading the media reports.    It was also 

incumbent on Cr McGinnes to take appropriate action to correct any mistakes or errors of which he became 

aware and such rectification should have been both voluntary and prompt.  The information provided to Cr 

McGinnes by the General Manager on 20 May 2011 sought to answer the 5 issues of concern.   However, Cr 

McGinnes continued to pursue the matter and his actions in not correcting any misapprehensions are 

considered to be not exercising a reasonable degree of care and diligence and showing disrespect to the 

persons and organisations involved.     

 
Alleged Breach No 5 – Harassment and Discrimination 
 
Code Provision: 
6.7 You must not harass, discriminate against, or support others who harass and discriminate against 
colleagues or members of the public. This includes, but is not limited to harassment and discrimination on the 
grounds of sex, pregnancy, age, race, responsibilities as a carer, marital status, disability, homosexuality, 
transgender grounds or if a person has an infectious disease.” 
 
Analysis of Evidence 
Cr McGinnes’ actions in not making proper enquiries, making allegations publicly on a national scale and not 

being prepared to correct false and misleading statements amount to harassment against colleagues and 

members of the public. 

 

Alleged Breach No 6 – Conflicts of Interest  
 
Code Provision: 
“7.1 A conflict of interests exists where a reasonable and informed person would perceive that you could be 
influenced by a private interest when carrying out your public duty.” 
7.10 Non-pecuniary interests are private or personal interests the council official has that do not amount to a 
pecuniary interest as defined in the Act. These commonly arise out of family, or personal relationships, or 
involvement in sporting, social or other cultural groups and associations and may include an interest of a 
financial nature.” 
 
Analysis of Evidence 
 
The allegation is that Cr McGinnes has a private interest that relates to seeking an investigation into Lithgow 
City Council.   Whilst the evidence shows that representations were made to the NSW Government by Cr 
McGinnes it does not show that Cr McGinnes is motivated by a private or personal interest.     
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8. CODE OF CONDUCT FINDINGS 
It is important to make general findings of fact before making findings as to any breaches of the code of 

conduct.  In this regard it is a fact that Cr McGinnes has made allegations relating to the National Tidy Towns 

Award 2011.  These allegations are outlined in an email from Cr McGinnes to the General Manager dated 11 

May 2011. 

 

There is no evidence to substantiate the allegations that: 

1. Lithgow City Council or its representatives read or approved the Tidy Towns application. 

2. Lithgow City Council was the applicant or a joint applicant for the Tidy Towns Award. 

3. Plagiarism of a former Leeton Council Tidy Towns application occurred. 

 

Having made these preliminary comments a judgement needs to be made as to whether Cr McGinnes has 

breached the provisions of the Council’s Code of Conduct. 

 

Code of Conduct Breaches 

 

On the balance of probabilities, based on the evidence provided by the complainants and the enquiries 

made and interviews conducted, it can reasonably be determined that the following conduct of Cr McGinnes 

are breaches of the Lithgow City Council Code of Conduct. 

 

4.2   Leadership 

The conduct of Cr McGinnes has been detrimental to the pursuit of community leadership.  It would not be 

seen to strengthen the public’s trust and confidence in the integrity of the council or promote public duty to 

others in the council and outside by ethical behaviour.  His conduct is a breach of the Code of Conduct. 

 

4.8   Respect; and 

5.1   General Conduct Obligations 

Cr McGinnes has not shown courtesy to and respect for others and his actions cannot be justified in the 

public interest.  It is therefore a breach of the principles outlined in the Code of Conduct. 

 

6.1 (b,c,d,e and g) General Conduct Obligations 

6.2 and 6.3  General Conduct Obligations 

It was important for Cr McGinnes to have made adequate enquiries to obtain all relevant information and to 

ensure that the available information was factually correct and actions were based on facts, not mere 

conjecture or supposition.  Cr McGinnes appears to not have made adequate enquiries and when 

information or clarification was available to him this he ignored substantially.  It was also incumbent on him 

to take appropriate action to correct any mistakes or errors of which he became aware and such rectification 

should have been both voluntary and prompt.  His actions in not so doing are considered to involve not 

exercising a reasonable degree of care and diligence and showing disrespect to those involved and therefore 

breaching the Code of Conduct. 

 

6.7   Harassment and discrimination 

Cr McGinnes’ actions in not making proper enquiries, making allegations publicly on a national scale and not 

being prepared to correct false and misleading statements amounted to harassment against colleagues and 

members of the public.  It was a breach of the Code of Conduct.  
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7.1   Conflict of interests; and 

7.10   Non-pecuniary interests 

Whilst the evidence shows that representations were made to the NSW Government by Cr McGinnes it does 
not show that Cr McGinnes is motivated by a private or personal interest.    
 

 

9. NATURAL JUSTICE/PROCEDURAL FAIRNESS 
 

In an administrative matter such as assessment and review of a potential breach of the council Code 

of Conduct the test of proof is whether or not, on balance, a reasonable person would be led to 

conclude that a public official breached the Code of Conduct.   In so doing the principles of natural 

justice/procedural fairness, as found in Clause 14.7 of the Lithgow City Council Code of Conduct have 

to be considered: 

14.7 In conducting enquiries, the conduct review committee/reviewer or the person engaged 
to do so should follow the rules of procedural fairness and must: 
 

 a) provide the person the subject of the complaint with a reasonable 
opportunity to respond to the substance of the allegation  

 b) provide the person the subject of the complaint with an opportunity to place 
before the conduct review committee/reviewer or person undertaking the 
enquiry any information the person considers relevant to the enquiry  

 c) provide the person the subject of the complaint with an opportunity to 
address the conduct review committee/reviewer in person  

 d) hear all parties to a matter and consider submissions before deciding the 
substance of any complaint  

 e) make reasonable enquiries before making any recommendations  
 f) act fairly and without prejudice or bias  
 g) ensure that no person decides a case in which they have a conflict of 

interests  
 h) conduct the enquiries without undue delay. 

 
Where the person the subject of the complaint declines or fails to take the opportunity 

provided to respond to the substance of the allegation against them, the conduct review 

committee/reviewer should proceed to finalise the matter. 

Cr McGinnes was formally advised by the Sole Conduct Reviewer of the nature of the complaint by 

letter dated 2nd May 2012 after receiving the referral from the General Manager on 30 April 2012.  

As a person affected or potentially affected by adverse findings in the draft review report Cr 

McGinnes was provided with the draft review report findings and recommendations on 4 July 2012 

and invited to comment within 14 days – by 19 July 2012.   This was extended to 3 August 2012 after 

considering the request from Cr McGinnes.  A further draft review report was prepared after 

considering other material and provided to Cr McGinnes on 13 August for comment by 20 August 

2012.  An extension of time to 23 August was approved.   A final submission was received from Cr 

McGinnes on 23 August 2012. 
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In relation to conflicts of interest neither the Sole Conduct Reviewer Stephen Blackadder nor Robert 

Ball assisting was personally known to Cr Joe McGinnes prior to Mr Blackadder being engaged to 

conduct the review.  

Messrs Blackadder and Ball are professionally known to the General Manager, Roger Bailey, through 

local government generally, both having served in the past as General Managers in local 

government.  Mr Blackadder and Mr Bailey serve on the Local Government Managers Association 

(NSW) International Committee.   Neither Mr Blackadder nor Mr Ball has a social or friendship 

relationship with Mr Bailey or any person involved in this review.   Accordingly, it is regarded that the 

Sole Conduct Reviewer is an impartial reviewer of the complaint. 

 

10 PRELIMINARY COMMENTS ON RECOMMENDATIONS 

The Lithgow City Council Code of Conduct outlines the obligations of the Sole Conduct Reviewer in 

making findings and recommendations and in reporting results to the council.   These obligations 

are: 

Findings - Clause 12.20 of the Code states: 

“Where the conduct review committee/reviewer conducts enquiries or causes enquiries to be 

conducted, the conduct review committee/reviewer must make findings on whether, in its view, the 

conduct referred to it comprises a breach of the code of conduct.  

In accordance with Clause 12.20 the Sole Conduct Reviewer has found that there have been 
breaches of the Code by Cr McGinnes.    
 
Recommendations - Clause 12.21 of the Code states: 
 

“Where the conduct review committee/reviewer makes findings, the conduct review 
committee/reviewer may recommend that council take any actions provided for in this code of 
conduct that it considers reasonable in the circumstances.”  

 

The recommendations are outlined below in Part 11. 

 

Report to Council - Clause 12.22 of the Code states: 

 
“Where the conduct review committee/reviewer makes findings, the conduct review 
committee/reviewer will report its findings, and the reasons for those findings, in writing to 
the council, the complainant and the person subject of the complaint.”  

 
Clause 12.23 of the Code also states: 
 

“The conduct review committee/reviewer will report its findings and any recommendations to 
council only when it has completed its deliberations.”  
 

In relation to the report to council the Code provides under Clause 14.9: 
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“Where the conduct review committee/reviewer determines, in its view that the conduct referred 

to it comprises a breach of this code of conduct it may, in its report to the council, make 

recommendations, that the council take any of the following actions:  

 a) censure the councillor for misbehaviour  
b) require the councillor or general manager to apologise to any person adversely affected by 
the breach  
 c) counsel the councillor or general manager  
 d) make public findings of inappropriate conduct  
 e) prosecute for any breach of the law  
 f) revise any of council’s policies, procedures and/or the code of conduct.  
  
Before making any such recommendations, the conduct review committee/reviewer shall have 
regard to the following: 
 
 a) the seriousness of the breach  
 b) whether the breach can be easily remedied or rectified  
 c) whether the subject has remedied or rectified their conduct  
 d) whether the subject has expressed contrition  
 e) whether the breach is technical or trivial only  
 f) whether the breach represents repeated conduct  
 g) the age, physical or mental health or special infirmity of the subject  
 h) the degree of reckless intention or negligence of the subject  
 i) the extent to which the breach has affected other parties or the council as a whole 
 j) the harm or potential harm to the reputation of local government and of the council 
arising from the conduct  
 k) whether the findings and recommendations can be justified in terms of the public 
interest and would withstand public scrutiny  
 l) whether an educative approach would be more appropriate than a punitive 
approach  
 m) the relative costs and benefits of taking formal enforcement action as opposed to 
taking no action or taking informal action  
 n) what action or remedy would be in the public interest  
 o) where to comply with a councillor’s obligations under this code of conduct would 
have had the effect of depriving the council of a quorum or otherwise compromise the capacity of 
council to exercise its functions.” 
 

Clause 14.9 Considerations - before addressing the actions that could be taken by the council the 

Sole Conduct Reviewer has had regard for the considerations under Clause 14.9: 

 

Seriousness - the breaches of the Code of Conduct are regarded as sufficiently serious to warrant 
action being taken against Cr McGinnes as well as action to strengthen the Code and to further 
educate Councillors in its application. 
 
Remedied or Rectified – Cr McGinnes has not remedied or rectified his conduct.  
 
Contrition – contrition is sincere remorse for a wrong doing.  From his responses it would appear 
that Cr McGinnes has not shown contrition for his actions. 
 
Technical or Trivial - the breach is not a technical or trivial breach.  Cr McGinnes’ actions appear 
deliberate and are not insignificant breaches. 
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Repeated Conduct – the Council has advised of a previous Code of Conduct complaint against Cr 
McGinnes in 2011.   The complaint related to an advertisement taken out in the Lithgow Mercury by 
Cr McGinnes on 28 May 2011 headed “Misconduct or Persecution?”.   At its meeting of 31 October 
2011 the following decision was taken: 

1. Resolve that there is a prima facie breach of the Council’s Code of Conduct by Councillor Joe McGinnes; 
and 

2. Censure and counsel Councillor McGinnes for his actions. 
Cr McGinnes took another advertisement in the Lithgow Mercury on 20 August 2011 referring to a 

comparison of the “Lithgow Council/Tidy Towns Entry Submission” – with a reference to “Red Printing – 

Plagiarised word perfect Leeton Entry Form 2007”.  However, this action was after the receipt of the 

complaints currently under review. 

Age, Health or Special Infirmity – no special circumstances are relevant. 
 
Reckless Intention – although his actions are considered not to involve a reasonable degree of care 
and diligence there is no evidence of reckless intention.  
 
Affect on Other Parties – there has been a significant effect on the Tidy Towns Committee, the 
Lithgow community and the Council itself through the public airing of this issue. 
 
Reputation of Local Government - the local and NSW media reports on the matter, as well as media 
reports interstate, show that it is likely the Lithgow City Council and local government generally 
would have been held in disrepute by those reading the media reports. 
 
Public Interest and Public Scrutiny – it is in the public interest that the standard of conduct of a 
councillor is sufficient to inspire public confidence in the council.  The findings and recommendations 
of this review are considered necessary to meet that interest and scrutiny test. 
 
Educative/Punitive – a combination of actions is considered appropriate.  Additional education in 
the Code of Conduct would be beneficial to all councillors and the Code might be reviewed in 
conjunction with this education to assist users of the Code in better understanding the standard of 
conduct expected.   The review has found that the conduct of Cr McGinnes breached the Code and 
action against Cr McGinnes is appropriate. 
 
Costs/Benefits of Action – the costs and benefits of action has been considered in making the 
recommendations.   
 
Action/Remedy in Public Interest – the actions proposed are in the public interest to strengthen 
public confidence in local government. 
 
Deprivation of Quorum – not relevant 
 

Clause 14.9 - Council Actions - local Councillors occupy an important and privileged position in 
contemporary local government.   They are there to exercise community leadership (see section 8 of 
the Local Government Act), they are expected to model good conduct (as outlined in the council 
Code of Conduct), they are there to make good decisions as a member of the governing body and 
they are there to effectively represent the interests of residents and ratepayers (see section 232 of 
the Local Government Act).  Their actions are under close public scrutiny.  
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The model Code of Conduct and the standard of conduct set for council officials within the Code is 
the standard deemed appropriate by the New South Wales Government.  The standards are seen by 
the Government as the minimum any council should adopt.  They have been developed with the 
benefit of experience gained from past council dismissals.   Of course councils can supplement those 
standards as long as the supplementary provisions are not inconsistent with the State standards. 
 
The review has found that Cr McGinnes has breached the Code of Conduct.   It is therefore 
appropriate that certain action be taken.  The Council has to decide on the actions that might be 
appropriate under Clause 14.9 of the Code.   In deciding what action should be taken Council might 
give consideration to the actions of the other parties involved.    
 
For example, some claims by Cr McGinnes of incorrect information being contained in the Tidy 
Towns application have been accepted as correct and acknowledged by Mrs Sue Graves after a 
considerable period of time had elapsed from when the matters were first raised by Cr McGinnes.  
 
Whilst the Keep Australia Beautiful Council is not under review, some comment should be made about the 
processes of KABC which have been utilised by Cr McGinnes as justification for his actions.  It would seem 
reasonable to suggest that the KABC has a keen interest to ensure its judging procedures provide for the 
submission of accurate and complete information in support of claims made.    
 
This review has not sought to investigate the KABC judging process but it would seem important that any 
statistics relied upon in the judging of green credentials are guaranteed as correct by the organisations 
making the claims.  It is noted that the KABC by media report indicated its processes would be reviewed in 
light of the claims made.    
 
Cr McGinnes provided to the conduct reviewer information issued by KABC emphasising a “partnership” 
between the Council and the Tidy Towns Committee.  This relationship was underlined by the Mayoral 
Minute of 18 April 2011 indicating “Council staff that have helped greatly the Tidy Towns Committee should 
also be congratulated as their contribution has not gone unnoticed by the community or indeed the Tidy 
Towns judges”.  The Mayoral Minute recommended that the Council “Congratulate the staff who have 
worked with Tidy Towns to achieve this result.”  

All of these issues provided a clear message that the Lithgow City Council had a proud role to play in assisting 
the Tidy Towns Committee.   The later statements by Mrs Graves and Mr Bailey indicating the Council was 
not a signatory to the submission and did not write it was not accepted by Cr McGinnes and led to a level of 
frustration where he sought to unearth the “truth”.   The facts now show the Council was not a signatory and 
provided limited information to the Committee.  This level of frustration on Cr McGinnes’ part does not 
excuse his subsequent response but should temper the action that should now be taken by the Council. 
 
The following actions are put forward for the council’s consideration and determination: 
 
First, Cr McGinnes should be censured for his conduct. 
 
Second, due to the national coverage given this matter in the media it would be appropriate that the 
Council make public the findings of this report. 
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Third, the Council should arrange during late 2012 a Code of Conduct training workshop at which all 
Councillors are obliged to attend.  The workshop should be facilitated by an external person 
experienced in local government governance.  The workshop should be educative but also utilised as 
the opportunity for all councillors to understand the State standards, review and revise, as 
appropriate, the Lithgow City Council Code of Conduct and subsequently adopt it as the agreed 
standard.  Training in the Code of Conduct should be provided to councillors at the commencement 
of their term of office and at least on one other occasion during the term. 
 
And fourth, the Lithgow City Council should adopt an agreed understanding of roles and 
relationships which will assist good governance through working more cohesively. 
 
 
 

12 RECOMMENDATIONS 
 
Based on the analysis and findings, the following recommendations are made, along with a 
statement outlining the reasons for the recommendations: 
 

Recommendation 1 

 

A That Councillor McGinnes be censured for his conduct.    
 
Reasons for Recommendation 1 
 
1a The Council Code of Conduct sets certain standards of conduct of council officials.    Poor 
community leadership and failing to comply with the reasonable guidelines provided by Council 
policy are unacceptable actions under the Code. 
 
Recommendation 2  
 
A That Lithgow City Council make public the findings of this Code of Conduct review. 
 
Reasons for Recommendation 2 
 
2a The issues associated with this matter were widely published by Cr McGinnes, including an 
advertisement taken out in the Lithgow Mercury, and it is appropriate that the truth be made known 
to those individuals and communities affected – in particular the Lithgow Tidy Towns Committee, the 
Keep Australia Beautiful Council, the Lithgow Community and other entrants in the Tidy Towns 
Awards of 2010/2011.   
 
Recommendation 3 
 
A That the Lithgow City Council  arrange a Code of Conduct training workshop within 3 
months of this recommendation being accepted by the Council at a time and place convenient to 
all Councillors and facilitated by an external person experienced in governance.   Should any 
Councillor fail to attend, a private session be arranged for that Councillor.   
 
B That the workshop be educative and also utilised as the opportunity for all Councillors to 
understand the State standards, to identify opportunities to review and revise the Code so that a 
report can be submitted to the Council to adopt the revised Code. 
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C That the Lithgow City Council consider including in its Councillor training policy a 
requirement for Code of Conduct training to be provided to all Councillors at the commencement 
of the council term and at least on one other occasion during the term. 

 
Reasons for Recommendation 3 
 
3a The Code of Conduct is a lengthy, complex and involved document, containing numerous 
standards and requirements.   Guidance, coaching and education of Councillors will ensure the 
important features of the Code are better understood and appreciated by all.    
 
3b Councillors need to have the will to make good governance work.  Lithgow City Council 

needs to develop its own approaches to good governance.  This has to be achieved by effort and 

agreement and complied with voluntarily because good governance should be based upon agreed 

conventions not rules. 

3c The Code of Conduct is a statutory requirement of all councils in New South Wales.   Section 

440 of the Local Government Act indicates the adopted code may include provisions that 

supplement the model code but have no effect to the extent that the supplementary provisions are 

inconsistent with the model code as in force for the time being.  

 
Recommendation 4 
 
That the Lithgow City Council adopt an agreed understanding of roles and relationships between 
Councillors and between Councillors and employees. 
 
Reasons for Recommendation 
 
5a Good relationships mean good communication and willingness to address and solve issues 
and problems.  The council should develop processes for assisting good governance through working 
cohesively. 

 
SIGNED: 

 

 
………………………………………………… 

Stephen Blackadder 

Managing Director, Blackadder Associates Pty Ltd 

Sole Conduct Reviewer for Lithgow City Council 

 

DATE OF REPORT: 23 August 2012 
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