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Minor amendments to local 
environmental plans using section 73A 
This circular provides guidance on the process for amending local environmental plans in 
accordance with section 73A of the Environmental Planning and Assessment Act 1979. 

Introduction 
The 2005 NSW planning reforms included the 
introduction of section 73A of the Environmental 
Planning and Assessment Act 1979 (EP&A Act). 
Section 73A allows certain types of minor 
amendments to be made to environmental 
planning instruments (EPIs) without following the 
usual procedures for preparing an EPI (particularly 
public exhibition) under Part 3 of the EP&A Act. 
This circular provides guidance on the process to 
be followed when a council wishes to prepare an 
amendment to a local environmental plan (LEP) in 
accordance with section 73A.  

What is a section 73A amendment? 
Section 73A may be used to prepare a LEP to 
amend or repeal another LEP to: 
(a) correct an obvious error in the principal 

instrument such as a misdescription, the 
inconsistent numbering of provisions, a wrong 
cross-reference, a spelling error, a 
grammatical mistake, the insertion of 
obviously missing words, the removal of 
obviously unnecessary words or a formatting 
error,1 or 

(b) address matters in the principal instrument 
that are of a consequential, transitional, 
machinery or other minor nature. 

The ability to make an amendment in accordance 
with section 73A will need to be assessed on the 
facts of each individual case. While judgement will 

                                                           
1 It should be noted that typographical errors in environmental 
planning instruments may also be corrected through a Statute 
Law Revision Bill. However, such Bills are only prepared twice 
a year and, as such, will only be appropriate for local 
environmental plan amendments that are not urgent. Section 
73A amendments can be made at any time. 

need to be exercised in such assessments, the 
consequence of an amendment being made in 
accordance with section 73A should be that: 
 there is no need for exhibition of the draft 

instrument (eg public exhibition has previously 
occurred and gazettal of the section 73A 
amendment will be sufficient notification), and 

 the amendment will not have any material 
effect ‘on-the-ground’.  

Types of amendments that might be 
permitted using section 73A 
Some examples of the types of amendments that 
might be permitted using section 73A are outlined 
below. (These examples are intended as a guide 
only and, as mentioned above, proposed 
amendments will need to be considered on the 
facts of each individual case.) 
 The correction of a minor typographical error 

would be considered an appropriate 
amendment to be made in accordance with 
section 73A(a). 

 An amendment to resolve a minor 
discrepancy between the map and the written 
instrument would be considered under section 
73A(a) as a ‘misdescription’. 

 An amendment to a LEP to update a 
reference to the date of adoption of a 
development control plan (DCP) that contains 
exempt and complying development controls 
would be a ‘consequential amendment’ under 
section 73A(b) if there is no change to the 
exempt and complying development controls 
in the DCP. Such an amendment may arise if: 
- a number of DCPs, including exempt and 

complying development DCPs, are 
amalgamated and, as a result, the LEP’s 
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reference to the exempt and complying 
development DCPs needs to be changed 
to a reference to the exempt and 
complying development controls within the 
amalgamated DCP, or 

- if there is a subsequent amendment to 
some part of the amalgamated DCP, but 
not to the exempt and complying 
development controls within the 
amalgamated DCP and, as a result, the 
LEPs reference to the date of adoption of 
the amalgamated DCP needs to be 
updated.  

Types of amendments that would not be 
permitted using section 73A 
Some examples of LEP amendments that would 
not be permitted under section 73A are outlined 
below. As with the examples provided above, 
these examples are intended as a guide only and 
proposed amendments will need to be considered 
on the facts of each individual case. 
 A change to a LEP to amend a SEPP or REP 

would not be permitted by section 73A. This is 
because such a change would be likely to 
have policy implications, the effect of which 
would need to be considered under the usual 
process for making a LEP under Part 3 of the 
EP&A Act.  

 An amendment to a LEP to change a 
definition generally would not be permitted 
under section 73A (except, for example, if the 
amendment was to correct a spelling error in 
the definition). 

 An amendment to a LEP to adjust zone 
boundaries would not be permitted under 
section 73A. 

Process for making a section 73A 
amendment 
Amendments can be made using section 73A 
without complying with the usual process for 
preparing LEPs under Part 3 of the EP&A Act. 
While there is nothing to stop council from 
complying with those processes if it considers it 
appropriate, council does not have to comply with 
requirements such as: 
 formal notification of the Director General of 

the council’s decision to make the LEP under 
section 54 of the EP&A Act 

 public exhibition of the draft LEP under 
section 65 of the EP&A Act. 

Given that the process for making LEP 
amendments using section 73A is not 
encompassed by the EP&A Act or Regulations, 
the Department will administer a process that 
comprises the following steps: 
1. Council will first need to resolve to prepare a 

LEP amendment in accordance with section 
73A. The resolution should set out: 

 why there is a problem 
 what needs to be done to rectify the 

problem 
 the proposed amendment 
 a statement indicating why the proposed 

amendment is suitable to be made in 
accordance with section 73A.  

Council should then advise the Department of 
Planning of the proposed amendment. To do 
this, council should submit all of the 
information for the council resolution, set out 
in accordance with the attached pro forma 
Section 73A EP&A Act Submission. This will 
serve as a draft report, which can be 
endorsed by the Department before being 
provided to the Minister. 

2. The Department will check the information 
submitted by the council and, if it agrees that 
all the relevant information has been provided 
and that the proposed amendment is subject 
to section 73A, the application will be referred 
to the LEP Review Panel for consideration. 
The Department’s target benchmark for 
considering section 73A proposals is 15 days. 

3. If the LEP Review Panel does not agree that 
the amendment is subject to section 73A, the 
Department will inform the council of this in 
writing. This advice will include reasons why 
the amendment may not be made in 
accordance with section 73A and any 
suggestions for addressing any outstanding 
issues.  

4. If the proposed amendment is considered 
appropriate for section 73A, the Legal Services 
Branch of the Department will prepare drafting 
instructions for the Parliamentary Counsel and 
request an opinion. 

5. Once the Department receives the 
Parliamentary Counsel’s Opinion it will confirm 
with council that it wishes to proceed with the 
amendment.  

6. The Department will then forward the 
Parliamentary Counsel’s Opinion, along with 
the report prepared by council in accordance 
with Step One and endorsed by the 
Department, to the Minister. 

7. The Minister will decide whether to make the 
plan amendment under section 70 of the 
EP&A Act and in accordance with section 73A.  

8. If the Minister decides to make the plan 
amendment, public notification will occur 
through the publication of the amending LEP 
in the Government Gazette. 
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Further information 
For more information, please contact the relevant 
Department of Planning local planning team. 
Regional NSW 
Barwon  02 6764 6831 
Central Coast  02 4323 7000 
Central West/Far West 02 6884 2560 
Hunter  02 4904 2700 
Illawarra/South Coast 02 4224 9450 
Murray/Murrumbidgee 02 6297 6477 
North Coast  02 6640 2160 
Sydney East 
City/East 02 8374 5915 
Inner North/Inner West 02 8374 5913 
Sydney North West 
North/North East 02 8374 5926 
North West 02 8374 5925 
Sydney South West 
South West 02 9895 7633 
General enquiries 
Information Centre 02 9228 6333 

Note: This and other Department of Planning 
circulars are published on the web at 
www.planning.nsw.gov.au/planningsystem/practic
enotes.asp. 
 
 
Authorised by: 
Sam Haddad 
Director General 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Important note 

This circular does not constitute legal advice. Users are 
advised to seek professional advice and refer to the relevant 
legislation, as necessary, before taking action in relation to any 
matters covered by this circular.  

Crown copyright 2006 
NSW Department of Planning  
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Disclaimer: While every reasonable effort has been made to ensure that this 
document is correct at the time of publication, the State of New South Wales, 
its agencies and employees, disclaim any and all liability to any person in 
respect of anything or the consequences of anything done or omitted to be 
done in reliance upon the whole or any part of this document.  
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Section 73A EP&A Act submission 

Section 73A EP&A Act submission  

 

 
Part A. Council to complete 
 
 

Subject: 
 
…………………………………….………………………………………………………………………………… (Insert name of amending LEP) 
 
Report requesting the making of amending local environmental plan under section 70 and section 73A. 

 

Background: 
 

………………………………………………….… (Insert name of council) resolved on ………………………..………………,  

to amend………………………………………… (Insert name of LEP) and to request that the Minister for Planning 

make the plan under section 70 and section 73A of the Environmental Planning and Assessment Act 1979. 

The draft amending plan is attached. (Attach copy of resolution.) 

The land to which this amendment applies is…………………………………………………………………………………………….. 
 
…………………………………………………………………………………………………………………………...………………………………… 
 
……………………………………………………………………………………………………………… (Specify area. Attach map if appropriate) 
 
 

Why there is a need for the amendment:  
 
…………………………………………………………………………………………………………………………...………………………………… 
 
…………………………………………………………………………………………………………………………...………………………………… 
 
…………………………………………………………………………………………………………………………...…………………………………  
 
…………………………………………………………………………………………………………………………...…………………………………  
(Please attach a separate sheet if necessary) 
 

What the amendment does:  
 
…………………………………………………………………………………………………………………………...………………………………… 
 
…………………………………………………………………………………………………………………………...…………………………………  
 
…………………………………………………………………………………………………………………………...…………………………………  
 
…………………………………………………………………………………………………………………………...…………………………………  
(Please attach a separate sheet if necessary) 
 

Why the amending plan is suitable to be made in accordance with section 73A:  
 
…………………………………………………………………………………………………………………………...………………………………… 
 
…………………………………………………………………………………………………………………………...…………………………………  
 
…………………………………………………………………………………………………………………………...………………………………… 
 
…………………………………………………………………………………………………………………………...…………………………………  
(Please attach a separate sheet if necessary) 
 

The council requests that the Minister agree to make draft ……………………………...…………(Name of amending LEP) 
 
Signed: …………………………………………………………………… Date: …………………..……………………………………..… 
 
Name: ……………………………………………………………………. Position: …………………..…………………………………… 
 
On behalf of: ……………………………………………………………..… (Name of council) 
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Part B. Department of Planning use only 
 

 
Date of referral to LEP Review Panel: …………...….……………..  (Insert date) 
 
 
Department position: 
 
The draft LEP amendment has been considered by the Department and it is satisfied that 
the amendment can be considered as a minor amendment under section 73A (see advice 
tagged ‘A’). 
 
 
Parliamentary Counsel opinion: 
 
The Parliamentary Counsel has provided an opinion indicating that the plan may legally be 
made (tagged ‘B’). 
 
 
Recommendation: 
 
It is recommended that the Minister: 
 

(a)  under sections 70(1)(a) and (8) and section 73A of the Environmental Planning and 
Assessment Act 1979 make …………...….…………………………………………………………..tagged ‘B’)  

 (Name of LEP) 
 
 (b) authorise the Department to advise council of the Minister’s decision. 
 
 
 
 Date:   ………………………………………………………………… 
 
 
 
 Signed: …………………………………………………………………  Name:   …………………..……………….……………………… 
 
 
 
 Position: …………………………………………………………………  

 for Director-General 
 
 





 
Proposed Minor Amendments to Lithgow Local Environmental Plan  
Matter Background Why there is a 

need for 
amendment 

What the 
amendment 
does 

Why the amending plan is suitable to be made in 
accordance with Section 73A 

Lot Size Map – 
Area as indicated in 
Attachment 2 of 
has incorrectly 
shown the lot size 
as 2ha instead of 
40ha. 

The subject area 
was indicated as 
having a 40ha MLS 
in the exhibited 
Draft Lithgow LEP 
2013 placed on 
public exhibition.  
40ha is the MLS 
Council resolved to 
take forward into 
the new Principal 
LEP. 
 
In amending the lot 
size mapping for 
the land around the 
subject lands post 
exhibition an error 
has been made in 
transferring the 
correct MLS across 
to the final LEP lot 
size maps 
presented to the 
Department for the 
making of the Plan. 

The land is zoned 
RU 1 Primary 
Production in 
LLEP2014. 
 
There are no 
areas of 2ha MLS 
contained within 
the RU1 zone. 
 
The direction in 
the adopted and 
endorsed Lithgow 
Land Use 
Strategy for this 
land was to retain 
the land in RU1 
zone with a 40ha 
MLS to prevent 
further 
fragmentation 
whilst being 
strategically 
identified as future 
employment 
lands. 
 
 

Corrects the error 
in Lot Size Map 
by amending the 
lot size to 40ha. 

The 40ha MLS was extensively exhibited as part of the 
Draft LEP 2013 public exhibition process.  No 
submissions or objections to this MLS were received. 
 
One of the affected landowners has since 
commencement of LLEP2014 enquired with Council in 
relation to the MLS and was advised that an error had 
occurred in the final Plan and that Council would be 
seeking to have that error corrected through an 
amending LEP. Further written advice to this effect was 
also issued with a Planning Certificate for the part of the 
subject lands. Therefore it is considered that no persons 
will be disenfranchised through the expedited process. 
 
The amendment will not affect any existing development 
and therefore will not have any material effect “on the 
ground”. 
 
The amendment will implement Council’s resolution in 
relation to the land as part of the Principal LEP process 
as originally intended. 
 
 
 
 
 
 
 
 
 



Matter Background Why there is a 
need for 
amendment 

What the 
amendment 
does 

Why the amending plan is suitable to be made in 
accordance with Section 73A 

Schedule 5 Part 1 
Environmental 
Heritage 

Administrative 
errors have 
occurred in the 
address and/or 
land descriptions 
for the following 
heritage items 
listed in Schedule 
5 Part 1 of 
LLEP2014: 
Theatre Royal, 
Main St Lithgow; 
Northbrook, Pipers 
Flat Road 
Wallerawang. 
 
The correct 
address and land 
description can 
now be identified 
for the listing of the 
heritage items. 
 
 

Need to correct 
the land 
descriptions to 
identify the 
heritage items on 
their correct land 
parcels. 
 
If items remain 
with incorrect 
address and/or 
land descriptions 
the legality and 
effectiveness of 
the heritage listing 
is seriously 
diminished.   

Corrects the 
address and/or 
land descriptions 
in Schedule 5 
Part 1 of 
LLEP2014 for the 
subject items as 
follows: 
 
Theatre Royal 
(I351) delete 210-
212 Main St and 
Lot 10 DP 
131092 and 
replace with 208 
Main St and Lot 1 
DP 169176 
 
Northbrook 
(I220) delete Lot 
1 DP 1124158 
and replace with 
Lot 2 DP 
1124158 

The Theatre Royal and Northbrook are well known and 
identifiable local heritage items. 
 
Current landowners of these properties are aware of the 
heritage items located thereon and therefore there is no 
need to further notify the proposed amendments. 
 
All amendments will correct obvious misdescriptions in 
relation to the location of heritage items and are minor in 
nature. 
 
The amendments are necessary to retain the integrity of 
the heritage listings. 

Heritage Map Errors in mapping 
followed on from 
the identified errors 
in Schedule 5 Part 
1 in relation to 
addresses and/or 
the land 
descriptions. 

Heritage Map is 
required to be 
linked and mirror 
Schedule 5 
information. 

Amend the 
Heritage Map to 
identify the 
correct locations 
of the subject 
heritage items 
I351 and I 220 

Amendment is of a consequential/machinery nature if 
the amendments to Schedule 5 Part 1 are supported. 



Matter Background Why there is a 
need for 
amendment 

What the 
amendment 
does 

Why the amending plan is suitable to be made in 
accordance with Section 73A 

Schedule 1 
Additional 
Permitted Uses 
Clause 2(1) 

Schedule 1 Clause 
2 - Use of Certain 
land at Hoskins 
Avenue, Lithgow 
was inserted into 
LLEP2014 with the 
express purpose of 
supporting the post 
exhibition 
submission of 
Westfund to enable 
the use of the then 
identified land 
being Lot 1 DP 
868379 for office 
purposes. 
 
Since finalising the 
PC opinion on the 
Draft LEP the land 
was subdivided 
and Westfund has 
since only 
purchased Lot 1 
DP 1198292. 

The additional 
permitted use of 
“office premises” 
is required to be 
restricted to the 
new smaller lot to 
conform to 
Council’s original 
intention. 
 
The extension of 
this additional 
permitted use into 
areas not directly 
associated with 
Westfund would 
lead to 
inappropriate 
extension of 
commercial 
landuses within a 
residential zone. 
 

Delete Lot 1 DP 
868379 in 
Schedule 1 
Clause 2 (1) and 
replace with Lot 1 
DP 1198292. 

The amendment does not require further public 
exhibition. 
 
The amendment is consequential and minor in nature to 
remain consistent with Council’s and the Departments 
intention in creating Clause 2 of Schedule 1 of 
LLEP2014. 
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