
 

 

MODIFICATION OF CONSENT REPORT - S96006/16 for 
066/95DA - TOURIST TRAIN OPERATIONS, LOT 1 DP 
242977 - 3 STATE MINE GULLY ROAD LITHGOW NSW 2790 
 
1. PROPOSAL 
 

Council is in receipt of a modification of development consent application from 
Lithgow State Mine Railway Ltd for 066/95DA in relation to a tourist train 
development in Lithgow. 
 
The original approval was determined at the Council Meeting of 16 October 1995 in 
which a one year trial was undertaken, with one trip completed. The original 
approval allowed 7 round trips on Sundays and restricted the use of the steam coal 
fired locomotive to once a month.  
 

The proposal seeks to: 
 Increase tourist train trips to 7 round trips per day for two weekends (Saturday 

& Sunday) per month, including the public holiday if it should fall on the same 
weekend.  

 Additionally, operate one weekend a month with 14 round trips per day. 
 Remove restrictions to the amount of times the steam locomotive can operate 

which was once a month in previous consent.  
 Set the hours of operation from 8.30am to 6.00pm. 
 Change existing conditions that refer to older legislation. 

 
Route of the tourist train 

 
  



 

 

The route shown above for the tourist train includes: 
 State Mine Heritage Park 
 Lake Pillans  
 Blast Furnace Park 
 Eskbank Goods Shed 

 
The application will be assessed under Section 96 1(A) of the Environmental Planning 
and Assessment Act 1979. 
 
2. SUMMARY 
 
To assess and recommend determination of Section 96 Modification of Consent No. 
S96006/16 for 066/95DA. Recommendation will be for approval subject to 
conditions. 
 
3. LOCATION OF THE PROPOSAL 
 

Legal Description : Lot 1 DP 242977 

Property Address : 3 State Mine Gully Road Lithgow NSW  2790 

 
 
4. DETAILS OF CURRENT APPROVAL 
 
The original approval was determined at a Council Meeting on 16 October 1995 in 
which a one year trial was undertaken, with one trip completed. The original 
approval allowed 7 round trips on Sundays only and restricted the use of the steam 
coal fired locomotive to once a month.  
 
5. PERMISSIBILITY:  The development was originally permissible in 
the zone under previous Lithgow Local Environmental Plan 1994 and the 
development’s permissibility is not proposed to change as part of this modification. 
 
5.1 POLICY IMPLICATIONS (OTHER THAN DCP’s) 
 
Policy 7.5 Notification of Development Applications  
The above policy states the following: 
 
4. Notification of Section 96 Applications 
4.2 Section 96(1A) modifications that involve minimal environmental impact will not be 

notified unless in the opinion of Council, the proposed modification has the potential to 
increase the impact of the development on adjoining land. 

4.4 In the event that Council decides notification is necessary it will notify the application for 
modification in the same manner as the original development application and also notify 
those persons who previously made submission. 

 
The application was originally notified in 1995; Therefore, given the time lapse 
between approval and the modification (21 years) and minimal information on what 
properties were originally notified on file, it was considered by Group Manager 
Environment & Development that all properties immediately adjoining the proposal 



 

 

will be notified for a period of 21 days. This was undertaken and complies with the 
policy requirements for notification. 
 
Policy 7.7 Calling In Of Development Applications By Councillors 
This policy states: 
 
4. This policy does not apply to applications to modify development consents unless the 

modification represents a significant departure from the original application; would involve 
issues the subject of an objection with the original application; or where the modification 
application itself has been called in under the processes outlined in this policy. 

 
The original application was approved at Council meeting in 1995; the reason behind 
the application being determined by a Council meeting is unclear in Council’s records. 
It is considered that in this instance, given the increase of the proposal is significant, 
the application will be reported to a Council meeting for determination.  
 
5.2 FINANCIAL IMPLICATIONS (eg Section 94) 
 
Nil 
 
5.3 LEGAL IMPLICATIONS 
 
5.3.1 Environmental Planning and Assessment Act 1979- Section 96 (1) 
 
 (1) Modifications involving minor error, misdescription or miscalculation 

A consent authority may, on application being made by the applicant or any other 
person entitled to act on a consent granted by the consent authority and subject to and 
in accordance with the regulations, modify a development consent granted by it to 
correct a minor error, misdescription or miscalculation. Subsections (1A), (2), (3), (5), 
(6) and (7) do not apply to such a modification. 

 
Comment: Not applicable. 
 
5.3.2 Environmental Planning and Assessment Act 1979- Section 96 (1A) 
 
(1A) Modifications involving minimal environmental impact 

A consent authority may, on application being made by the applicant or any other 
person entitled to act on a consent granted by the consent authority and subject to and 
in accordance with the regulations, modify the consent if:  
(a)   it is satisfied that the proposed modification is of minimal environmental impact, 

and 
(b)   it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which the consent 
was originally granted and before that consent as originally granted was 
modified (if at all), and 

(c)   it has notified the application in accordance with:  
(i)   the regulations, if the regulations so require, or 
(ii)   a development control plan, if the consent authority is a council that has 

made a development control plan that requires the notification or 
advertising of applications for modification of a development consent, and 

(d)   it has considered any submissions made concerning the proposed modification 
within any period prescribed by the regulations or provided by the development 
control plan, as the case may be. 

Subsections (1), (2) and (5) do not apply to such a modification. 
 



 

 

Comment: Although an increase from the original development, the modification 
proposal is substantially the same proposal and can be assessed under Section 
96(1A). 
The proposal has been referred to the Rural Fire Service and State Rail Authority for 
comment in relation to modification, with no objections raised as detailed later in this 
report. The application has also been notified to adjoining landowners for comments 
with 9 submissions received which are summarised and assessed later in this report. 
 
5.3.3 Environmental Planning and Assessment Act 1979- Section 96 (2) 
 
(2) Other modifications 

A consent authority may, on application being made by the applicant or any other person 
entitled to act on a consent granted by the consent authority and subject to and in 
accordance with the regulations, modify the consent if:  

(a)   it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which consent was 
originally granted and before that consent as originally granted was modified (if at 
all), and 

(b)   it has consulted with the relevant Minister, public authority or approval body 
(within the meaning of Division 5) in respect of a condition imposed as a 
requirement of a concurrence to the consent or in accordance with the general 
terms of an approval proposed to be granted by the approval body and that 
Minister, authority or body has not, within 21 days after being consulted, objected 
to the modification of that consent, and 

(c)   it has notified the application in accordance with:  
(i)   the regulations, if the regulations so require, or 
(ii)   a development control plan, if the consent authority is a council that has 

made a development control plan that requires the notification or advertising 
of applications for modification of a development consent, and 

(d)   it has considered any submissions made concerning the proposed modification 
within the period prescribed by the regulations or provided by the development 
control plan, as the case may be. 

Subsections (1) and (1A) do not apply to such a modification. 
 

Comment: Not applicable  
 

5.3.4 Environmental Planning and Assessment Act 1979- Section 96 (3) 
 
(3) In determining an application for modification of a consent under this section, the 

consent authority must take into consideration such of the matters referred to in section 
79C (1) as are of relevance to the development the subject of the application. 

 
Any Environmental Planning Instruments 
 
Lithgow City Local Environmental Plan 1994 (LEP1994) 
The original application was assessed in accordance with the provisions of Lithgow’s 
Local Environmental Plan 1994, and was found to be compliant. The modification 
does not require any further assessment under the LEP. 
 
Lithgow Local Environmental Plan 2014 (LEP2014) 
Under LEP2014 a ‘passenger transport facility’ is defined below and would only be 
permissible within a small portion of the proposed loop zoned IN2 Light Industrial 
and is prohibited in all other areas that are zoned E3 Environmental Management.  
 



 

 

“passenger transport facility means a building or place used for the assembly or dispersal 
of passengers by any form of transport, including facilities required for parking, manoeuvring, 
storage or routine servicing of any vehicle that uses the building or place.” 
However, the proposal could be considered under Clause 5.10(10) Conservation 
Initiative as majority of the land and rail loop would be heritage listed. 
 
Given the original consent was granted under LEP1994, the current LEP2014 does 
not hold determinative weight for the modification. 
 
State Environmental Planning Policies 
The original application was assessed in accordance with the provisions of the 
relevant SEPP’s, and was found to be compliant. The modification does not require 
any further assessment under any SEPP. However, given the proposal does include 
land owned by a rail authority, Council has sought their recommendations in relation 
to the proposed modification. 
 
Any draft environmental planning instrument that is or has been placed on public 
exhibition and details of which have been notified to the consent authority 
 
Nil. 
 
Any Development Control Plan 
 
The original application was assessed in accordance with the provisions of the 
relevant DCP’s, and was found to be compliant. The Off-street Carparking DCP does 
not specify requirements for this type of development, however an assessment of 
the proposal finds that there would be adequate parking for the proposed increase. 
 
Any planning agreement that has been entered into under Section 93F, or any draft 
planning agreement that a developer has offered to enter into under Section 93F? 
 
Nil. 
 
Any matters prescribed by the regulations that apply to the land 
 
The original application was assessed in accordance with the provisions of the 
Regulations, and was found to be compliant. The modification does not require any 
further assessment under the Regulations. 
 
The likely impacts of that development, including environmental impacts on both the 
natural and built environments, and social and economic impacts in the locality 
 
Noise: 
A noise assessment has not been undertaken by the applicant to support the 
proposed increased in train movements and how this may impact adjoining 
residents. However, the noise will be restricted to hours of 8:30am to 6:00pm if the 
determination of the application is for approval. Additionally, conditions of consent 
will be imposed to ensure that noise is controlled as part of the proposal; this 
includes ongoing complaints and restriction to movements if issues are ongoing. This 
will ensure that the increase in use of the track will not significantly impact on the 
closely surrounding residential landowners.  
 



 

 

The ongoing use of the track will be controlled by operating hours, noise restriction 
and follow up courses of action if ongoing complaints are received when the 
development is fully operational. Given Council can only consider the modification to 
increase the train use, the implementation of these conditions if approved will 
minimise noise issues to adjoining residential landowners, and ensure ongoing 
compliance with noise restrictions. 
 
Traffic & Access: 
Council’s engineers have assessed the development and found that the proposal will 
have adequate parking in the surroundings to meet the needs of the modification. 
The State Mine Heritage Park will be the main location for parking, with adequate 
space available onsite. Any increase in traffic will be on public roads which are 
considered adequate to cater for the increase traffic volumes.  
 
Air: 
No air emissions assessments have been undertaken by the applicant to support the 
proposed increased in coal powered train movements and the potential for air 
pollution impact by the development. Additionally, conditions of consent will be 
imposed to ensure that air emissions are controlled as part of the proposal; this 
includes ongoing complaints and restriction to movements if issues are ongoing. This 
will ensure that the increase in use of the track will not significantly impact on the 
closely surrounding residential landowners. The ongoing use of the track will be then 
controlled by operating hours, air restrictions as per the Protection of the 
Environment Operations (Clean Air) Regulation 2010 and a follow up course of 
action.  Complain handling mechanisms are to be built in to any consent to trigger 
action if a threshold of complaints are received. 
 
The Suitability of the site for the development 
 
The original application was assessed in terms of site suitability and was found to be 
suitable. The modification does not require any further assessment of suitability. 
 
Any submissions made in accordance with this Act or the Regulations 
 
The proposal has been referred to the Rural Fire Service and State Rail Authority for 
comment in relation to modification with recommendations detailed below. 
Additionally, a referral to Council’s Engineers was undertaken with no objections to 
the proposal. The application has also been notified to adjoining landowners for a 
period of 21 days with 9 submissions received as summarised below. 
 
ENGINEERING COMMENTS 
There are no additional engineering conditions for this application provided all 
previous engineering conditions remain. 
 
ENVIRONMENTAL COMMENTS 

 The operator at all times must take all measures to minimise noise and reduce 
community annoyance. 

 Noise at the source shall not exceed 85dB(A) as described by the NSW WorkCover 
for exposure (OHS Regulation 2001 part 4.3) 

 Noise shall not exceed the 5 dB differential for ‘intrusive noise’ at the closest point 
of impact or where any complaint may arise. 



 

 

 In the event Council receives noise complaints from the activity the operator must 
demonstrate through an acoustic report that their operation is compliant with 
consent conditions and not exceeding the “intrusive noise” criteria as described in 
the NSW Industrial Noise Policy (2000) and the DECC Noise Guide for Local 
Government (2004). 

 
Planning comment: The provisions detailed in these comments will be 
incorporated into a condition controlling the development. 
 
STATE RAIL AUTHORITY 
Sydney Trains has no issue with this proposal. 
 
RURAL FIRE SERVICE REQUIREMENTS 
The service provides the following recommended conditions: 

1. Days of operation shall be cancelled or the use of diesel locomotive is 
required on or predicted days of ‘Severe’, ‘Extreme’ or ‘Catastrophic’ Fire 
Danger Rating, or by direction from the NSW Rural Fire Service of Police 
Force. Cancelled events shall be notified to attendees (including participants 
and spectators) by all practicable means including, but not limited to SMS 
broadcasting, social media, VMA message boards, emails and pre-recorded 
phone calls. 
 

2. A Fire Management Plan should be prepared that addresses the following 
requirements: 

a) Contact person/ department and contact details. 
b) Objectives of the Fire Management Plan and statement of how the 

proponent intends to comply with clause 63(2) and 64 of Part 4 
Division 1 of Rural Fires Act 1997. 

c) Water supply for firefighting purposes, its location and use 
by/compatibility with NSW Rural Fire Service Tankers. 

d) Firefighting capability and preparedness. 
e) Details of any proposed boundary fuel breaks or fire breaks. 
f) Any proposed prescribed burning. 

 
PUBLIC SUBMISSIONS 
As a result of notification of adjoining landowners, 9 submissions were received with 
8 being objections to the proposal. The concerns raised from these submissions are  
summarised as below: 
 
Noise/vibration 

 The railway workshop is being used more frequently now and trains are 
travelling at odd times being early morning and late at night. 

 The weekend is for relaxing which won’t be possible with the amount of train 
movements and the times. 

 The noise of the whistle and shaking of the house will cause issues and impact 
on neighbours. 

 10am to 4pm for the hours of trains running is more suitable as it wouldn’t 
impact on neighbours as much. 

 The peace and quiet of the area will be impacted with increased trains and also 
with the addition of the train workshop. 



 

 

 When the Liaison Committee was formed there was an agreement that the 
whistle not to be used and flagman be put in place instead. This has not 
happened to date. 

 There should be an indication on how the development complies with NSW EPA 
Rail Infrastructure Noise Guidelines. 

 The noise level would breach the NSW EPA noise levels as set by Interim 
Guideline for the Assessment of Noise from Rail Infrastructure Projects. 

 The noise from increased traffic will impact on the surroundings, especially on 
weekends prior to 8am. This does not meet NSW EPA guidelines. 

 
Air pollution 

 The smoke from steam trains stays around for a many hours. 
 The steam train should not be used at all and is a health risk to residents with  

soot and smoke within the area. 
 There seems to be nothing that would have changed that could allow for the 

coal fired steam train to be used more often. This was an issue when the 
application was first proposed and this has not changed, so the restriction 
should not change. 

 Coal combustion releases nitrogen oxides, sulphur, mercury and dozens of other 
substances known to be hazardous to human health and the coal would settle 
on the surrounding homes. This would cause eye, nose and throat irritation and 
will be unbearable for those in the area with asthma. 

 No study has been provided to advise the emissions of the coal fired steam 
train. 

 
Traffic 

 It is hard to get out of the driveways in Atkinson Street when trains are running 
in the area and increase of trains will make this worse. 

 The road into the State Mine Museum is very narrow which causes issues for 
passing cars. 

 The roadside of Atkinson Street has eroded in areas due to the increased use. 
 The road is degraded currently and should be looked at to be improved as there 

has only been minor potholing fixes done over 13 years. 
 The maintenance of the rail crossing, given the increase rail movements, needs 

to have a planned rail crossing maintenance schedule. 
 The long grass in the area of the rail is an ongoing issue for visibility and car 

movements and should be looked at more regularly. 
 The road is a hazard with speeding traffic from employees and tourists of the 

State Mine Museum and will create more issues with increased traffic. 
 

Other 
 Privacy to residents with trains going past the area. There should be more 

screening along Wetlands Lane as the original planting has not been maintained 
and are dying off. 

 Frequency of trips for 14 in one weekend a month would mean for the 
residential area, between 8:30am and 6:00pm, there would be one train passing 
every 20 minutes. 

 The unfenced areas to the public are of a concern. 
 Concerned that the parcel of land where a siding is located is actually privately 

owned. There is a concern in relation to potential litigation measures for these 
owners if it is used. It is unclear how the water tower and rail siding on private 
land was undertaken with no owners consent. 



 

 

 
Applicant Comments: 
The applicant was provided the opportunity to respond to submissions for Council’s 
consideration with the following response: 
With the exhibition period over, a number of concerns have been raised as a result of the 
proposed alterations to the existing operating conditions. We have to understand that the 
changes we seek are based around the need to provide an efficient and economical 
operation. This in turn will impact on our ability to provide Lithgow with a sustainable tourist 
attraction which is based in the valley that will attract people on a regular basis from near 
and far. This is not to say that the operation will be at the expense of aggravating our 
neighbours or destroying our amenity or surrounding’s. Unfortunately some of the comments 
appear to have no relevance to the case at hand. I will however endeavour to address each 
of the concerns as they are listed in your letter. 
 

 There is obviously a perceived privacy issue in relation to the rail corridor adjacent to the 
Lake Pillans Station in Wetlands Lane. There are indeed a number of houses that back 
up against the lane and subsequently the rail corridor which is separated by a road / 
lane which is a Council road. I understand that there may have been trees planted 
beside the road at some stage but have subsequently died due to poor soil and a lack of 
water. Given the elevation of the railway in relation to the houses there is always going 
to be an issue with sight lines from the train however I believe the track is at such an 
angle and distance from the fence line people’s eyes are more drawn over the houses 
than in their back yards. 

 Screening the fence line may be an option but it would be a very long term one as the 
trees would need to very high to achieve the desired effect. 

 
 Interestingly enough there was only one reference to the increase in the amount of trips 

per day. Unfortunately Council in its letter to the residents never explained the 14 trips 
were a worst case scenario and that 7 trips a day, one weekend a month would be the 
standard. We consider this not to be an issue. 

 
 The frequency of trains on the line being generated by the Lithgow Railway Workshop 

has no bearing or linkage with this Consent Modification. However I have attached the 
logs that are kept that tracks all locomotive movements on the line and investigation will 
show that there are no early or late movements and what movements there are all fall 
within the stipulated numbers. 

 
 We are not aware of any problems with people getting out of their drive ways 

irrespective of whether trains are operating or not. 
 

 The bulk of the emissions emanating from an operating steam locomotive generally goes 
straight up and is made up of both steam and smoke from burning coal.  Emissions are 
blasted skywards by the operation of the pistons which dissipates into the atmosphere 
quite rapidly. Rarely does smoke hang about for any more than a few minutes. Equally 
unless it is caught in a downdraft caused by wind will it ever come to ground? Planned 
operations on the line call for very small tonnages to be hauled which actually minimises 
the amount of smoke produced 

 
 Cannot comment on what a weekend means however movement and times has been 

explained previously. 
 

 Not able to comment as the road is not under our jurisdiction or the providence of this 
Modification Consent. 

  
 The whistle or horn is blown as per regulation to warn at the level crossings. Train 

movements on the line are restricted to 10klm an hour so there is little likely hood of 
houses shaking. 



 

 

 
 The actual operational hours or train service times have not been timetabled as yet. A 

nominal time of 8.30am to 6pm was mentioned in the Modification merely as a start and 
end point. 

 
 Cannot comment on peace and quiet. The Railway Workshop has nothing to do with 

Modification Consent. 
 

 Traffic and train movements at the railway crossings will follow the standard railway 
crossing procedures in as far as traffic will stop at railway crossings. Trains have the 
right of way.  

 The LSMR 26 class steam locomotive is only fitted with a low volume suburban "Pee" 
whistle, being approx. one third the volume of standard 5 chime steam whistles used on 
the mainline locomotives and at Zig Zag. The Pee whistle was specifically designed for 
operation in built up suburban areas to avoid noise complaints. The LSMR heritage diesel 
railcars are also fitted with a low volume suburban whistle. 

 
 The line has been fenced where it needed to be previously. Existing fences are still in 

place.  
 

 Not able to comment as the eroded roadside is not under our jurisdiction or the 
providence of this  Modification Consent 

 
 LSMR reserves the right to operate either steam or diesel locomotives for tourism 

purposes on its line for the benefit of the whole community in its bit to promote the 
town outside its borders. There is no evidence that using a steam engine in the 
application we intend to will cause any health risks. 

 
 LSMR has had the State Mine Line under licence from RailCorp since 1994. The parcel of 

land in question is beside the line at Lake Pillans. We were always under the impression 
the land in question was part of our licenced area. As part of funding that was received 
for the Centenary of Federation a DA was lodged with Council in 1999/2000 for the 
erection of the platform and installation of the water tank. Nothing at the time came up 
to indicate that there were any problems with the ownership of the land. It wasn’t until 
last year after a search of properties in the area did we find out that our facilities are 
partially on private property. However COC Limited (the land managers for our 
organisations) are more than happy to discuss options with the current land owners to 
avoid any potential issues. 

 
 The steam locomotive has not actually operated on the branch.  It should be treated like 

any other form of motive power to be used on the line if its operated correctly there 
should not be an issue. As mentioned elsewhere it will be only hauling light tonnage 
there should not be an issue with emissions.  

 
 I think before we start to pick on the operation of a steam locomotive one weekend a 

month we should look at the number of coal and wood fired appliances that are in the 
vicinity of the State Mine line which are used daily during winter before we discuss 
hazards to human health through coal combustion. 

 
 The coal smoke emissions from the steam locomotive is miniscule compared to other 

domestic coal fires in Lithgow, particularly some residences along State Mine Gully Road 
every night during the winter months. Unlike our mainline counterparts, our 26 class 
steam locomotive will only be operating at 10 km/hr hauling two carriages with a trialing 
mass of 76 tonnes, which will require minimal coal consumption, compared to hauling a 
full load of 160 tonnes at 65 km/hr on the mainline. Operating faster heavier trains on 
the mainline requires a considerable amount of coal and heat.  

 



 

 

To maximise heat transfer in the boiler during mainline operations the fire hole door 
(where you shovel the coal in) needs to remain shut as much as possible so as to reduce 
cold air being sucked into the combustion heating area, which reduces heat transfer and 
boiler pressure. However, whilst the fire hole door is shut under maximum draught 
(load) conditions with a large charge of coal on the fire grate, incomplete combustion 
often results, which results in black smoke. However, because the State Mine Railway 
operation is slow speed and light loads, maximum performance of the boiler is not 
required, thus the coal consumption will be minimal and the fire hole door can be left 
open which will allow excess oxygen into the combustion area, thus resulting in 
complete combustion and minimal smoke emissions. If the local residents are not 
complaining of medical conditions with the current level of domestic coal fire emissions 
along State Mine Gully Road, then a clean burning 26 class steam locomotive will 
certainly not make any difference.   

 
 The low speed LSMR branch line steam and diesel railcar operation is extremely quiet in 

comparison to mainline freight trains roaring past at 100 km/hr with 12,000 horsepower 
of diesel engines. The LSMR State Mine branch line operation falls way within the railway 
noise guidelines. Sound measurements of LSMRs' noisiest diesel locomotive still falls 
within the railway noise guidelines.      

 
 The condition of the road has no relationship with this Application. 

 
 The Atkinson Street railway crossing is sign posted as per regulation and is checked 

regularly as it is a Council responsibility. The two Private crossings are also sign posted 
correctly and maintained by LSMR and Sydney Trains. 

 
 Grass and other sight line issues at the level crossings will be attended to as train 

operations get closer. 
 

 Speeding traffic whether on State Mine Gully Road has no relation to this Application 
and would be a Police matter. 

 
Planning Comments: 
 
Noise/ vibration: 

 A noise assessment has not been undertaken by the applicant to support the 
proposed increased in train movements and how this may or may not impact 
adjoining residents. However, the noise will be restricted to daylight hours of 
8:30am to 6:00pm if the determination of the application is for approval.  

 Additionally, conditions of consent will be imposed to ensure that noise is 
controlled as part of the proposal; this includes ongoing complaints and 
restriction to movements if issues are ongoing. This will ensure that the increase 
in use of the track will not significantly impact on surrounding residential 
landowners.  

 The ongoing use of the track will be controlled by operating hours, noise 
restriction and a follow up course of action if ongoing complaints are received 
when the development is fully operational.  

 The railway workshop consents are not subject to this application and cannot be 
assessed or changed as a result of this proposed modification. 

 
Air pollution: 

 No air emissions assessments have been undertaken by the applicant to support 
the proposed increased in train movements and potential air pollution impact by 
the development.  
 



 

 

Additionally, conditions of consent will be imposed to ensure that air emissions 
are controlled as part of the proposal; this includes ongoing complaints and 
restriction to movements if issues are ongoing. This will ensure that the increase 
in use of the track will not significantly impact on the closely surrounding 
residential landowners.  

 The ongoing use of the track will be controlled by operating hours, air 
restrictions as per the Protection of the Environment Operations (Clean Air) 
Regulation 2010 and a follow course of action if validated complaints are 
received when the development is fully operational.  

 
Traffic: 

 As advised by the applicant, the trains have a right of way along the track and 
there are minimal level crossings. However, running times should be advised the 
landowners who have a level crossing to access their property and this will be 
conditioned as part of the modification if approved. 

 The road into the State Mine Museum has been assessed by Council Engineers 
and found to be sufficient for the proposed development. The road is part of 
ongoing maintenance and upgrades programs as part of the Lithgow Local 
Government Area and will be subject to upgrades in the future. The timing of 
these upgrades is unknown. 

 The condition as below will remain for the compliance and upgrade requirements 
of the level crossing (as updated): 
 
The applicant complying with the Roads and Maritime Services and State Rail 
requirements for level crossings and submit a copy of all results to TALC for further 
comment and approval. 
 

 A condition of consent will be implemented to ensure that the long grass/ 
vegetation within the corridor are to be maintained as per below to ensure that 
concerns about vehicle and train interaction are minimised: 
 
That the operator/ applicant undertake maintenance on long grasses and overgrown 
vegetation within the corridor to ensure that sight lines can be maintained for safety of 
rail crossings vehicles near the rail corridor. 
 

 The road has an existing speed limit that should be upheld by all road users as 
required by NSW road rules. Council is not the authority to control speed limits 
on roads and this is a matter to be raised with local police or the Roads and 
Maritime Services. 

 
Other: 

 For the privacy issues raised and vegetation planting concerns a modification to 
condition 14 will be undertaken to ensure that vegetation is upgraded and 
maintained in perpetuity as per below: 
 
Screen planting to maintain privacy for residents is to be carried out and replanted if 
previous landscaping was unsuccessful. Species and location of planting are to be 
shown on an amended landscaping plan, to be approved by Council. Endemic species 
are to be used in regeneration of bushland areas. The landscaping is to be 
maintained in perpetuity. 
 



 

 

 Although the frequency of trips proposed is for a maximum of 14 in one day, the 
impact of this proposal will be controlled through proposed conditions of consent 
and limiting operating hours of the trains. 

 The railway workshop consents are not subject to this application and cannot be 
assessed or changed as a result of this proposed modification. 

 Fencing on Council’s property will be considered as a landowner as part of risk 
assessment for Blast Furnace Park. Fencing exists along most of the 
development and is a matter for the operator to consider as per existing 
condition of consent as below: 
 
The railway tracks be suitably fenced off to the public, with details of fencing to be 
approved by Council. 

 
The applicant has advised that they will be in contact with the private land 
owner(s) of Lot 101 DP1061482 in relation to potential use of the land while the 
trains are in operation.  

 
The public interest 
 
The original application was assessed in terms of the public interest. The proposed 
modification does not change whether the development is within the public interest. 
 
5.3.5 Environmental Planning and Assessment Act 1979- Section 96 (4) 
(4) The modification of a development consent in accordance with this section is taken not 

to be the granting of development consent under this Part, but a reference in this or 
any other Act to a development consent includes a reference to a development consent 
as so modified. 

 
Comment: Noted. 
 
5.3.6 Environmental Planning and Assessment Act 1979- Section 96 (5) 
(5) Threatened species 

Development consent of the kind referred to in section 79B (3), or in respect of which a 
biobanking statement has been issued under Part 7A of the Threatened Species 
Conservation Act 1995, is not to be modified unless:  
(a)  in the case of development referred to in section 79B (3)—the requirements of 

section 79B (3)–(7) have been complied with in relation to the proposed 
modification as if the application for the proposed modification were an 
application for development consent, or 

(b)  in the case of development in respect of which a biobanking statement has been 
issued under Part 7A of the Threatened Species Conservation Act 1995—the 
applicant has made an application for modification of the biobanking statement in 
relation to the proposal and a new biobanking statement has been issued or the 
consent authority is satisfied that the modification will have no impact on 
biodiversity values (within the meaning of that Act). 

 
Comment: There is no known threatened species affected by this proposal. 
 

6. DISCUSSION AND CONCLUSIONS 

The application has been thoroughly assessed under Section 96 1(A) of the 
Environmental Planning and Assessment Act 1979 and is appropriate for 
recommendation of approval subject to conditions. 



 

 

 

7. ATTACHMENTS 

Schedule A- Conditions of consent. 

8. RECOMMENDATION 

THAT the Section 96 Modification of Consent application S96006/16 for 066/95DA to 
be approved subject to the following amendments/removed/addition as outlined in 
Schedule A: 
 
Amended: 
1. A) The line only is to be operated on Sundays from the date of determination 

of S96006/16 commencement and subject to confirmation/review by Council 
at the end of the year in accordance with the following:  
i. The number of trips per day shall not exceed seven (7) round trips per day 

each way, and a coal fired appliance shall only be used once per month 
for two weekends (Saturday and Sunday) per month, including 
public holidays if they should fall on the same weekend.  

ii. In addition to 1A) i. operations may occur one weekend per 
month with fourteen (14) round trips per day. 

iii. Hours of operating trains are to be between 8.30am to 6.00pm. 
iv. The operator at all times must take all measures to minimise 

noise, smoke and soot and reduce any possibility of community 
annoyance. 

v. In the operation of steam locomotives, the three principles of the 
LIGHT FIRE, the EVEN FIRE and the BRIGHT FIRE must be kept 
constantly in view in order that the coal is properly combusted 
with minimal smoke emissions. 

vi. Lighting up, fuel quality confirmation and maintenance of fire is 
to be carried out only at the State Mine depot in the vicinity of the 
locomotive shed, as far as possible from any residential premises.  

vii. Steam locomotive crews must ensure that smoke emissions are 
kept to an absolute minimum by careful judicious operation of 
the induced draft blower and admission of sufficient secondary 
air through the fire-hole door to complete the combustion of the 
volatile hydrocarbons.  

viii. The practice of heavy firing on a thick fire bed is to be avoided, as 
this will lead to insufficient air in the combustion process, 
resulting in black smoke. 

ix. Coal should be broken to about the size of a closed fist before 
being fired, to allow the coal to be more evenly spread over the 
fire bed and allow it to burn more readily, thus assisting in the 
complete combustion process.  

x. All measures are to be taken to ensure the level of emissions are 
reduced as much as possible when adjacent to residential areas 

xi. Smoke emissions produced during steam locomotive operations 
are to comply with the provisions of Part 5 of the Protection of 
the Environment Operations (Clean Air) Regulation 2010 or the 
relevant emissions legislation in operation at the time. In 
determining compliance, consideration will be given to the 



 

 

operation of the locomotive in operational conditions that would 
occur in the vicinity of residential areas.  

xii. No “intrusive noise” as per the criteria in the NSW Industrial 
Noise Policy (2000); the DECC Noise Guide for Local Government 
(2004); or the appropriate criteria at the time is to be produced 
by the development. 

 
B) If Council receives ongoing validated complaints* (as determined by 

Council**), the applicant may be directed to undertake air and/or 
noise emissions reports (as relevant as relevant in the 
circumstances), to demonstrate compliance with air emission and/or 
noise criteria. 
 
If air emissions and/or noise reports indicate non-compliance with 
relevant criteria the applicant is to take steps to ensure compliance.  
If a period of time is required to achieve compliance, the applicant 
shall reduce the number of trips to a number acceptable to Council 
until such time that compliance can be achieved. 

 
* “Validated complaints” are those determined on the balance of 

probabilities to have a genuine basis following an initial investigation by 
Council Officers. 

** To trigger the requirement for a report under this condition Council must 
receive 5 or more validated complaints from 5 property owners/occupiers 
on any one day of operations or more than 50 validated complaints in one 
calendar year from at least 5 property owners/occupiers. 
 

11.  The entire development is to be kept in a tidy state, and in particular no oil or 
grease is to pollute watercourses, dust is to be minimised and litter is to be 
picked up from the line and adjacent land. After each train operation 
weekend a clean-up along the rail line is to be undertaken to ensure 
that general waste is not being accumulated as a result of the 
development. 

 
14.  Screen planting to maintain privacy for residents is to be carried out and 

replanted if previous landscaping was unsuccessful. Species and location 
of planting are to be shown on an amended landscaping plan, to be approved 
by Council. Endemic species are to be used in regeneration of bushland areas. 
The landscaping is to be maintained in perpetuity. 

 
Additional: 

 That the operator/ applicant undertake maintenance on long grasses 
and overgrown vegetation within the rail corridor to ensure that sight 
lines can be maintained for safety of rail crossings vehicles near the 
rail corridor.  

 
 That all landowners who access their properties via a level crossing 

over the railway to be used, be advised in writing on the timing of train 
operations on the line, at least 2 days that operation day.  

 
 Days of operation shall be cancelled or the use of diesel locomotive is 

required on or predicted days of ‘Severe’, ‘Extreme’ or ‘Catastrophic’ 
Fire Danger Rating, or by direction from the NSW Rural Fire Service of 



 

 

Police Force. Cancelled events shall be notified to attendees (including 
participants and spectators) by all practicable means including, but not 
limited to SMS broadcasting, social media, VMA message boards, 
emails and pre-recorded phone calls. 

 
 A Fire Management Plan should be prepared that addresses the 

following requirements: 
a) Contact person/ department and contact details. 
b) Objectives of the Fire Management Plan and statement of how the 

proponent intends to comply with clause 63(2) and 64 of Part 4 
Division 1 of Rural Fires Act 1997. 

c) Water supply for firefighting purposes, its location and use 
by/compatibility with NSW Rural Fire Service Tankers. 

d) Firefighting capability and preparedness. 
e) Details of any proposed boundary fuel breaks or fire breaks. 
f) Any proposed prescribed burning. 

 
Removed: 
2. The solid fuel burning equipment complying with the standards of concentration 

and rates of emission of air impurities, Regulation 19 Clean Air Act 1964. If more 
than 300kg of fuel is consumed in an hour by the aggregate of the solid fuel 
burning equipment of the complex, a separate approval from the Environment 
Protection Authority will be required. 

 
3. The applicant/ owner of the Steam Locomotive submitting to Council an analysis 

of combustion tests of the equipment in comparison to the maximum standards 
of Concentration and rated of emissions of air impurities as specified in 
Regulation 19 Clean Air Act 1964, prior to commencement of the tourist 
operation of that equipment. Such tests must obtain a satisfactory result in 
terms of pollution control and maintenance of amenity of the area. The use of 
any engine or locomotive on the line shall be subject to a six month trial period, 
in addition to strict compliance with condition 2 above. Council will confirm in 
writing at the end of each six month period the final approval of the use of any 
appliances. 

  



 

 

Report prepared by:    Supervisor:  
 
 
Signed:………………………………………………. Signed:……………………………………………… 
 
 
Dated:……………………………………………….. Dated:………………………………………………. 
 
 
 
REASONS FOR CONDITIONS 
The conditions in Schedule A have been imposed for the following reasons: 
 

 To ensure compliance with the terms of the relevant Planning Instruments 
 To ensure no injury is caused to the existing and likely future amenity of the 

neighbourhood 
 Due to the circumstances of the case and the public interest. 
 To ensure that adequate road and drainage works are provided. 
 To ensure access, parking and loading arrangements will be made to satisfy 

the demands created by the development. 
 To ensure the structural integrity of the development. 
 To ensure the protection of the health and safety of the occupants of the 

development. 
 To protect the environment. 
 To prevent, minimise, and/or offset adverse environmental impacts. 
 To ensure lots are adequately serviced. 
 To ensure there is no unacceptable impact on the water quality. 
 To ensure compliance with the requirements of the Rural Fire Services. 
 To ensure adequate soil conservation and protect against movement of soil 

and sediments. 
 
 



 

 

 
Schedule  A 
Conditions of Consent (Consent Authority) and General Terms of Approval 
(Integrated Approval Body)  
Please Note:  It should be understood that this consent in no way relieves the owner or 
applicant from any obligation under any covenant affecting the land. 
 
1. A) The line only is to be operated on Sundays from the date of determination of 

S96006/16 commencement and subject to confirmation/review by Council at 
the end of the year in accordance with the following:  
i. The number of trips per day shall not exceed seven (7) round trips per day 

each way, and a coal fired appliance shall only be used once per month for 
two weekends (Saturday and Sunday) per month, including public 
holidays if they should fall on the same weekend.  

ii. In addition to 1A) i. operations may occur one weekend per month 
with fourteen (14) round trips per day. 

iii. Hours of operating trains are to be between 8.30am to 6.00pm. 
iv. The operator at all times must take all measures to minimise 

noise, smoke and soot and reduce any possibility of community 
annoyance. 

v. In the operation of steam locomotives, the three principles of the 
LIGHT FIRE, the EVEN FIRE and the BRIGHT FIRE must be kept 
constantly in view in order that the coal is properly combusted 
with minimal smoke emissions. 

vi. Lighting up, fuel quality confirmation and maintenance of fire is to 
be carried out only at the State Mine depot in the vicinity of the 
locomotive shed, as far as possible from any residential premises.  

vii. Steam locomotive crews must ensure that smoke emissions are 
kept to an absolute minimum by careful judicious operation of the 
induced draft blower and admission of sufficient secondary air 
through the fire-hole door to complete the combustion of the 
volatile hydrocarbons.  

viii. The practice of heavy firing on a thick fire bed is to be avoided, as 
this will lead to insufficient air in the combustion process, 
resulting in black smoke. 

ix. Coal should be broken to about the size of a closed fist before 
being fired, to allow the coal to be more evenly spread over the 
fire bed and allow it to burn more readily, thus assisting in the 
complete combustion process.  

x. All measures are to be taken to ensure the level of emissions are 
reduced as much as possible when adjacent to residential areas 

xi. Smoke emissions produced during steam locomotive operations 
are to comply with the provisions of Part 5 of the Protection of the 
Environment Operations (Clean Air) Regulation 2010 or the 
relevant emissions legislation in operation at the time. In 
determining compliance, consideration will be given to the 
operation of the locomotive in operational conditions that would 
occur in the vicinity of residential areas.  

xii. No “intrusive noise” as per the criteria in the NSW Industrial Noise 
Policy (2000); the DECC Noise Guide for Local Government (2004); 
or the appropriate criteria at the time is to be produced by the 
development. 



 

 

 
B) If Council receives ongoing validated complaints* (as determined by 

Council**), the applicant may be directed to undertake air and/or 
noise emissions reports (as relevant as relevant in the circumstances), 
to demonstrate compliance with air emission and/or noise criteria. 
 
If air emissions and/or noise reports indicate non-compliance with 
relevant criteria the applicant is to take steps to ensure compliance.  
If a period of time is required to achieve compliance, the applicant 
shall reduce the number of trips to a number acceptable to Council 
until such time that compliance can be achieved. 

 
* “Validated complaints” are those determined on the balance of probabilities 

to have a genuine basis following an initial investigation by Council 
Officers. 

** To trigger the requirement for a report under this condition Council must 
receive 5 or more validated complaints from 5 property owners/occupiers 
on any one day of operations or more than 50 validated complaints in one 
calendar year from at least 5 property owners/occupiers. 

 
(Amended as per S96006/16 dated XX/XX/XXXX) 

 
2. The solid fuel burning equipment complying with the standards of concentration 

and rates of emission of air impurities, Regulation 19 Clean Air Act 1964. If more 
than 300kg of fuel is consumed in an hour by the aggregate of the solid fuel 
burning equipment of the complex, a separate approval from the Environment 
Protection Authority will be required. 
(Removed as per S96006/16 dated XX/XX/XXXX) 
 

3. The applicant/ owner of the Steam Locomotive submitting to Council an analysis 
of combustion tests of the equipment in comparison to the maximum standards 
of Concentration and rated of emissions of air impurities as specified in 
Regulation 19 Clean Air Act 1964, prior to commencement of the tourist operation 
of that equipment. Such tests must obtain a satisfactory result in terms of 
pollution control and maintenance of amenity of the area. The use of any engine 
or locomotive on the line shall be subject to a six month trial period, in addition 
to strict compliance with condition 2 above. Council will confirm in writing at the 
end of each six month period the final approval of the use of any appliances. 
(Removed as per S96006/16 dated XX/XX/XXXX) 

 
4. The Station Halt be located outside the Permanent Conservation Order area of 

the Blast Furnace, or separate approval be sought from Council after obtaining 
approval of the Heritage Council of New South Wales. 

 
5. Detailed layout and building plans of individual areas of the mine site, station 

halts and any other development are to be subject to separate approval of 
Council prior to any work on individual sites, and are to be designed to 
complement the heritage value of the sites. Early consultation with Council’s 
Heritage Advisor is suggested, and the preparation of the plans should be carried 
out by a suitably qualified person. 

 



 

 

6. The applicant complying with the Roads and Maritime Services Traffic 
Authority and State Rail requirements for level crossings and submit a copy of all 
results to TALC for further comment and approval. 
(Amended as per S96006/16 dated XX/XX/XXXX) 

 
7. The applicant complying with State Rail requirements for operation of the trains 

over the line including level crossings and submit a copy of approvals to Council 
from a competent railway engineer as to the structural and safety of the line. 
 

8. Macauley Street is reclosed by the applicant to the standard of the original road 
closer. If opening of the road is proposed, separate application is to be made. 

 
9. The railway tracks be suitably fenced off to the public, with details of fencing to 

be approved by Council. 
 

10. The access driveway at the mine site be sealed from the road shoulder to the 
property boundary. 

 
11. The entire development is to be kept in a tidy state, and in particular no oil or 

grease is to pollute watercourses, dust is to be minimised and litter is to be 
picked up from the line and adjacent land. After each train operation 
weekend a clean-up along the rail line is to be undertaken to ensure 
that general waste is not being accumulated as a result of the 
development. 
(Amended as per S96006/16 dated XX/XX/XXXX) 

 
12. Building approval will be required for all structures, and are to include all 

necessary details. Early discussion with Council’s Health and Building Surveyors is 
suggested. 

 
13. Land rehabilitation in accordance with Soil Conservation Service principles and in 

consultation with their officers is to be carried out for the site. 
 
14. Screen planting to maintain privacy for residents is to be carried out and 

replanted if previous landscaping was unsuccessful. Species and location 
of planting are to be shown on an amended landscaping plan, to be approved 
by Council. Endemic species are to be used in regeneration of bushland areas. 
The landscaping is to be maintained in perpetuity. 
(Amended as per S96006/16 dated XX/XX/XXXX) 

 
15. A minimum of disturbance to endemic flora and fauna is to be observed in the 

development. 
 
16. A plan for suppression of fire along the line and around the museum site is 

required, similar to that in operation at Zig Zag Railway. This plan may include, 
that on particularly hazardous days, a rail motor or similar be run to further 
reduce the possibility of fire. 

 
17. That the operator/ applicant undertake maintenance on long grasses 

and overgrown vegetation within the rail corridor to ensure that sight 
lines can be maintained for safety of rail crossings vehicles near the rail 
corridor. 



 

 

(Added as per S96006/16 dated XX/XX/XXXX) 
 

18. That all landowners who access their properties via a level crossing 
over the railway to be used, be advised in writing on the timing of train 
operations on the line, at least 2 days that operation day. 
(Added as per S96006/16 dated XX/XX/XXXX) 

 
19. That the operator maintains the public liability cover during operations 

for the cover of Lot 101 DP1061482 in relation to the train operations 
of a minimum $20,000,000. 
(Added as per S96006/16 dated XX/XX/XXXX) 

 
20. Days of operation shall be cancelled or the use of diesel locomotive, on 

or predicted days of ‘Severe’, ‘Extreme’ or ‘Catastrophic’ Fire Danger 
Rating, or by direction from the NSW Rural Fire Service of Police Force. 
Cancelled events shall be notified to attendees (including participants 
and spectators) by all practicable means including, but not limited to 
SMS broadcasting, social media, VMA message boards, emails and pre-
recorded phone calls. 
(Added as per S96006/16 dated XX/XX/XXXX) 

 
21. A Fire Management Plan should be prepared that addresses the 

following requirements: 
a) Contact person/ department and contact details. 
b) Objectives of the Fire Management Plan and statement of how the 

proponent intends to comply with clause 63(2) and 64 of Part 4 
Division 1 of Rural Fires Act 1997. 

c) Water supply for firefighting purposes, its location and use 
by/compatibility with NSW Rural Fire Service Tankers. 

d) Firefighting capability and preparedness. 
e) Details of any proposed boundary fuel breaks or fire breaks. 
f) Any proposed prescribed burning. 

 (Added as per S96006/16 dated XX/XX/XXXX) 


