
MODIFICATION OF CONSENT REPORT S96012/17 TO 
066/08DA- 50 LOT SUBDIVISION COXS RIVER ROAD 
LITTLE HARTLEY NSW 2790 

 

1. PROPOSAL 
 
Council is in receipt of a modification of development consent application to modify 
the approval of 066/08DA for a 50 lot subdivision at Coxs River Road Little Hartley 
NSW 2790. 
 
The Original Proposed Modification: 
The original proposed modification sought to modify the following: 
 

 Amend road layout 
The proposed removal of the connection road between Stages 1 & 3 to be 
between stages 2 & 3. This will allow a bridge to be constructed over a 2nd order 
intermitted unnamed water course rather that the 4th order perennial watercourse 
known as Moyne Creek. This will mean that a bridge construction would not be 
required and a box culvert could be constructed for the creek crossing. This layout 
proposed an additional 14 lots (as part of Stage 3) to be accessed via Baaners 
Lane. See below proposed lot layout: 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 Amend Section 94 Contributions 
It is proposed to amend the condition relating to the Section 94 contributions to 
allow for this contribution to the same value, be directed towards Baaners Lane 
rather than to an overall fund for the Local Government Area. The amount would 
be for $4080 per lot for the remaining 46 lots a total of $187,680.00. It has been 
proposed that this payment of money be completed prior to Stage 2. 

 
Current Proposed Modification: 
The original modification was amended on 6 June 2017 to the following proposal: 
 

 Amended boundaries and cul-de-sac layouts 
The boundaries between Lot 14 and 19 required minor changes in relation to 
remediation of the sheep dip onsite. Additionally, the ends of roads 5 & 6 are 
proposed to be amended to allow for an offset turning circle instead of a tear drop 
turning circle for better manoeuvrability. 
 

 Amend Section 94 Contributions 
It is proposed to amend the condition relating to the Section 94 contributions to 
allow for this contribution to the same value, be directed towards Baaners Lane 
rather than to an overall fund for the Local Government Area. The amount would 
be for $4080 per lot for the remaining 46 lots a total of $187,680.00. It has been 
proposed that this payment of money be completed prior to Stage 2. 

 

 Amend boundaries in Stage 1 
Under the previous S96038/16 boundaries of Lots 12 to 18 were amended so that 
the edge of the riparian zone coincided with a lot boundary. As a result the 
wetland to be constructed would be sited entirely within Lot 16. It is proposed to 
amend conditions of consent from Water NSW to reflect this change as it refers to 
Lot 13 incorrectly. 

 
The original approval was completed under delegation by an elected Council meeting 
on 15 September 2009, for a 50 lot subdivision. The application was then modified 
under S96026/15 on 14 December 2015 at an elected Council meeting and modified 
under S96038/16 on 22 September 2016 by staff delegation. 
 
The application will be assessed under Section 96 1(A) of the Environmental Planning 
and Assessment Act 1979. 
 

2. SUMMARY 
To assess and recommend determination of Section 96 Modification of Consent No 
S96012/17 for 066/08DA. Recommendation will be for approval subject to 
conditions. 
 

3. LOCATION OF THE PROPOSAL 
Legal Description : Lot 8 DP1195860 & Lot 175 DP751644  
Property Address : 308 Coxs River Road, Little Hartley NSW 2790 
 

 



4. DETAILS OF CURRENT APPROVAL 
 
Original Approval: 
The original approval was determined by elected Council at the original meeting of 
14 September 2009 for a 50 lot subdivision as per below: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Modification S96026/15: 
Modification approved on 14 December 2015 changing the allotment layout to 
include an access from Coxs River Road and Baaners Lane Little Hartley. Below is the 
previously approved subdivision plan: 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 



Modification S96038/16: 
Modification approved on 22 September 2016 to allow the following: 
1. Lot layout amendment to move boundaries of lots 12, 13, 14, 15, 16, 17 and 18 

to coincide with boundary of revegetation of the riparian zone. Also to renumber 
the allotments. The boundary between 14, 17 and 18 has been amended to 
include the existing dam within Lot 14 (was in Lot 17) (see plan below). 

2. Stage the development to be as follows from 6 more stages to 3 (see below): 

 Stage 2(A) – Lot 101 & 102 DP1171374 (completed) 
 Stage 2(1) Lots 1 to 19 (previously Stages 2B, 2C & 2D) 
 Stage 2(2) Lots 20 to 32 (previously Stages 2E & 2F) 
 Stage 2(3) Lots 33 to 46 (previously Stage 2G) 

3. Amend intersection in Stage 2(3) so that it is not an offset intersection and will 
improve safety and manoeuvrability. (see plan below) 

4. Amend condition of consent 31 in relation to revegetation of Moyne Creek and 
other watercourses in a way that is not directly related to an area amount in 
hectares in each stage. It is considered that the hectare amount per each stage 
was calculated incorrectly and should be removed. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

5. PERMISSIBILITY:  Under Lithgow Local Environmental Plan 2014 

(LEP2014), majority of the land is zoned R5 Large Lot Residential with a minimum lot 
size (MLS) of 2ha and some of the land is also zoned RU1 Primary Production with a 
MLS of 40ha as per the below mapping: 
 



   
 
 

 

 
 
 
 
 
 
 
 
 
  

 
 
However, the development of a subdivision with an average lot size of 2ha (and not 
less than 1ha) was originally permissible in the 1(c) Rural Small Holdings zone under 
Clause 14 of Lithgow City Local Environmental Plan 1994. This permissibility is not 
proposed to change as part of this modification. 
 

5.1 POLICY IMPLICATIONS (OTHER THAN DCP’s) 

 
Policy 7.2 Subdivision – Release of Subdivision Plans 
The development will be required to comply with the provisions of this policy given it 
is for a subdivision.  
 
Policy 7.5 Notification of Development Applications  
This policy applies as per the below Clause: 
 
4. Notification of Section 96 Applications 
4.2 Section 96(1A) modifications that involve minimal environmental impact will not be 

notified unless in the opinion of Council, the proposed modification has the potential to 
increase the impact of the development on adjoining land. 

4.4 In the event that Council decides notification is necessary it will notify the application for 
modification in the same manner as the original development application and also notify 
those persons who previously made submission. Therefore the proposal was notified to 
surrounding landowners and placed on display for a period of 14 days and therefore 
complies with Council’s Policy. 

 
Therefore the original application was sent to the surrounding area as the application 
has the potential to affect adjoining landowners. The application was placed on 
exhibition for a period of 14 days with an extension of time due to Easter Holidays. 
As a result of the submission period a total of 43 submissions were received. 
 
Additionally, as the proposed S96 was amended prior to determination the following 
from the Policy applies: 
 
3. Notification of Amended Development Applications 
3.1  If a development application is amended prior to being determined, the application will 

only be re-notified if the environmental impact is deemed by Council to be greater than 
that of the original development proposal. 

R5 Large Lot 
Residential 
 
RU1 Primary 
production 
 
Development Land 



As the proposed amended Section 96 is of a less impact to the surrounding residents 
given the minor changes from the current approval, re-notification as not 
undertaken. However, Council did advise all public submissions of the amended 
proposal. 
 
Policy 7.7 Calling In Of Development Applications by Councillors 
The original application was called into Council and approved at Council Ordinary 
meeting of 14 September 2009 and therefore the following Clause applies: 
 
4. This policy does not apply to applications to modify development consents unless the 

modification represents a significant departure from the original application; would involve 
issues the subject of an objection with the original application; or where the modification 
application itself has been called in under the processes outlined in this policy. 

 
The modification is considered to be a departure from the original application given 
the proposed changes to the use of Section 94 Contributions. Additionally, the 
application originally received 43 submissions in total and therefore, the modification 
is to be determined by the elected Council. 
 

5.2 FINANCIAL IMPLICATIONS (eg Section 94) 

 
Section 94 Contributions 
A new Section 94A Development Contribution Plan 2015 has been adopted since the 
original consent in which Council could seek to negotiate a Voluntary Planning 
Agreement for subdivisions over 20 allotments. However, the Section 94 
Contributions for Rural Roads and Rural Fire Services was assessed as part of the 
original Development Application in 2008 and imposed as conditions of consent.  
 
This contribution is proposed to be amended as requested by the applicant as part of 
this modification. This is to allow the contributions for the rural roads to be dedicated 
to Baaners Lane upgrades only rather than used in an overall fund for the Lithgow 
Government Area. It is considered that as the amount payable will not change, that 
this change is acceptable subject to the following amended/ additional conditions of 
consent: 
 
41.  A contribution of $4080 per new lot being paid towards the upgrading of roads 

to be paid prior to the issue of the Subdivision Certificate, in accordance with 
Council’s adopted Section 94 Contribution Plan for rural roads for Stage A 
(creation of Lot 102 & 102 DP1171374).    

 

 That a contribution of $4080 per lot for Stages 1 to 3 (total of 46 lots) be 
payable for a work program towards the maintenance and renewal of Baaners 
Lane, Little Hartley. A works program for these contributions is to be developed 
by the Operations Manager and approved by the General Manager. Payment of 
this contribution will be for the total lots and prior to the Stage 2 Subdivision 
Certificate Release. (Stage 1 - $77,520, Stage 2- $53,040 & Stage 3- $57,120) 
Note: This contribution is in addition to any works undertaken as specified in 
condition of consent 20C. 

 
5.3 LEGAL IMPLICATIONS 
 
5.3.1 Environmental Planning and Assessment Act 1979- Section 96 (1A) 



(1A) Modifications involving minimal environmental impact 
A consent authority may, on application being made by the applicant or any other 
person entitled to act on a consent granted by the consent authority and subject to and 
in accordance with the regulations, modify the consent if:  
(a)   it is satisfied that the proposed modification is of minimal environmental impact, 

and 
(b)   it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which the consent 
was originally granted and before that consent as originally granted was 
modified (if at all), and 

(c)   it has notified the application in accordance with:  
(i)   the regulations, if the regulations so require, or 
(ii)   a development control plan, if the consent authority is a council that has 

made a development control plan that requires the notification or 
advertising of applications for modification of a development consent, and 

(d)   it has considered any submissions made concerning the proposed modification 
within any period prescribed by the regulations or provided by the development 
control plan, as the case may be. 

Subsections (1), (2) and (5) do not apply to such a modification. 

 
Comment: Council is satisfied that the proposed modification concerning road 
configuration, access and changes to the Section 94 contributions to be significantly 
the same development. The development is similar to what was previously approved 
being for 50 allotments, as the modification only relates minor allotments 
realignments and changes to the Section 94 Contributions condition. 
 
The development was previously assessed by Water NSW (previously Sydney 
Catchment Authority), Rural Fire Service (RFS), Department of Primary Industries 
(DPI)- Water (previously NSW Office of Water), Council’s Engineers and notified to 
surrounding landowners for consideration and submissions. 
 
Council has undertaken the same referrals and notifications as part of the 
modification of consent with comments received detailed later in this report. 

 
5.3.2 Environmental Planning and Assessment Act 1979- Section 96 (3) 
 
(3) In determining an application for modification of a consent under this section, the 

consent authority must take into consideration such of the matters referred to in section 
79C (1) as are of relevance to the development the subject of the application. 

 
Any Environmental Planning Instruments 
 
Lithgow City Local Environmental Plan 1994 

LEP 1994 – Compliance Check 

 Clause  Compliance 

9 1(c) zoning table Yes 

11 General Considerations for development in rural zones Yes 

14 Subdivision in Zone 1(c) Yes 

30 Land subject to bushfire hazards Yes 

Part 4 Heritage provisions Yes 

 
Comment: The original application was assessed in accordance with the provisions 
of Lithgow’s Local Environmental Plan 1994, and was found to be compliant. The 
modification does not require any further assessment under the LEP. 



 
Lithgow Local Environmental Plan 2014 

LEP 2014 – Compliance Check 

Clause  Compliance 

Land Use table RU1 Primary Production Yes 

Land Use table R5 Large Lot Residential Yes 

4.1 Minimum subdivision lot size No 

5.10 Heritage conservation Yes 

7.4 Terrestrial biodiversity Yes 

7.5 Groundwater vulnerability Yes 

7.6 Riparian land and watercourses Yes 

7.7 Sensitive lands Yes 

7.10 Essential Services Yes 

Comment: Although the development was originally submitted under Lithgow Local 
Environmental Plan 1994, an assessment under LEP2014 has been undertaken as per 
below: 
 
The development meets the requirements of the R5 Large Lot Residential zoning as 
it is providing for residential housing in a rural setting while preserving environmental 
factors. It will not hinder on future development of the land or surrounding lands and 
will not increase any land use conflicts. The development will also have a neutral or 
beneficial on water quality in accordance with SEPP (Sydney Water Drinking 
Catchment) 2011. In relation to the RU1 Primary production zoning the land is being 
utilised to provide for residential uses of land that has minimal resource usage. 
 
The minimum lot size for subdivision as per the Lot Size Map is 2ha in which 32 of 
the allotments do not meet. Therefore, the proposal does not meet the requirements 
of Clause 4.1 of LEP2014. 
 
The land has been previously assessed in relation to biodiversity and groundwater 
vulnerability along with sensitive lands. Reports have been supplied to Council under 
the original DA including a Vegetation Management Report, Water Management 
Report and reports that support the works on wetlands environments. It is 
considered that the development will meet the requirements of the LEP in this 
regard. 
 
Essential services will be provided as part of the development with the allotments 
required to have water tanks for domestic use, availability of electricity and 
telecommunications services will be required prior to subdivision certificate release, 
and access will be provided to each allotment. Additionally, the stormwater drainage 
and onsite effluent disposal has been addressed and assessed by Water NSW. 
 
The development generally complies with LEP2014 other than the minimum lot size 
requirements for subdivision. However, the lot sizes have not changed as a result of 
this modification and therefore approval and assessment under LEP1994 still applies. 
 
State Environmental Planning Policy No 55—Remediation of Land 

SEPP 55 – Compliance Check 

 Clause  Compliance 

7 Contamination and remediation to be considered in 

determining development application 

Yes 

17 Guidelines and notices: all remediation work Yes 

 



Comment: The site requires some remediation works as per conditions of consent 
from the original approval. These works are subject to change as a result of an 
amended Remediation Report. This will still achieve the required outcome of 
remediating the land to allow it to be suitable for residential use. 
 
State Environmental Planning Policy (Rural Lands) 2008 

SEPP (Rural Lands) 2008 – Compliance Check 

 Clause  Compliance 

8 Rural Subdivision Principles Yes 

10 Matters to be considered in determining development 

applications for rural subdivisions or rural dwellings 

Yes 

 
Comment: The development was originally assessed under this SEPP with no 
changes requiring additional assessment as a result of the proposed modifications. 
 
State Environmental Planning Policy (Sydney Drinking Water Catchment) 
2011 

SEPP (Sydney Drinking Water Catchment) 2011 – Compliance Check 

 Clause  Compliance 

10 Development consent cannot be granted unless neutral 

or beneficial effect on water quality 

Yes 

11 Development that needs concurrence of the Chief 
Executive 

Yes 

 
Comment: The development was originally assessed under Drinking Water 
Catchments Regional Environmental Plan 2008 which transferred into the 
abovementioned SEPP in 2011. Therefore, the development was forwarded to Water 
NSW for reassessment under the SEPP. Water NSW has advised that there is no 
objection to the modification subject to amended consent conditions. It is considered 
that the development complies with the provisions of the SEPP. 
 
Any draft environmental planning instrument that is or has been placed on public 
exhibition and details of which have been notified to the consent authority 
 
Nil. 
 
Any Development Control Plan 
 
The original application was assessed in accordance with the provisions of the 
relevant DCP’s, and was found to be compliant. The modification does not require 
any further assessment under any DCP. 
 
Any planning agreement that has been entered into under Section 93F, or any draft 
planning agreement that a developer has offered to enter into under Section 93F? 
 
Nil. 
 
Any matters prescribed by the regulations that apply to the land 
 
The original application was assessed in accordance with the provisions of the 
Regulations, and was found to be compliant. The modification does not require any 
further assessment under the Regulations. 



 
The likely impacts of that development, including environmental impacts on both the 
natural and built environments, and social and economic impacts in the locality 
 
Access & traffic: The proposed amended modification is requesting that the 
Section 94 Contributions for rural roads be allocated to the upgrade of Baaners Lane. 
It is considered that the use of the contribution to Baaners Lane is a positive 
outcome and would assist Council in improving this road. Baaners Lane is known to 
have issues which require maintenance and upgrades and the contribution would 
allow for Council to undertake these works. The traffic and access is suitable for the 
development as assessed by Council’s Engineers if appropriate conditions of consent 
are imposed. 
Bushfire: The land is known to be bushfire prone and a reassessment of the 
proposal given the access changes was required by the RFS. The RFS have provided 
comments with no objection to the proposal subject to conditions of consent. It is 
considered that the bushfire risk will not change as a result of the modification. 
 
Adjoining Landuse: The adjoining land uses are for rural residential and primary 
production such as land grazing and some cropping. The proposal does not seek to 
introduce a new land use to the area and is considered to be similar to that of 
surrounding development. Therefore the proposals will no impact on adjoining land 
uses. 
 
Water:  The proposed has been assessed by DPI-Water and Water NSW and found 
to be acceptable subject to amended conditions of consent. It was considered that 
the development will have minimal impact to water if conditions of consent are 
imposed on the development and therefore is satisfactory.  
 
The Suitability of the site for the development 
 
The original application was assessed in terms of site suitability and was found to be 
suitable. The modification does not require any further assessment of suitability. 
 
Any submissions made in accordance with this Act or the Regulations 
 
The modification was sent to Water NSW, Rural Fire Service, DPI- Water and 
Council’s Engineers for commenting with the final recommendations on the amended 
proposal detailed below. The proposal was also sent to surrounding landowners and 
placed on public display in Council’s Administration Building for a period of 14 days 
with an extension due to Easter Holidays with 43 submissions in total received. The 
concerns raised in these submissions are summarised below. 
 
WATER NSW 
I refer to your letter received 20 June 2017 regarding a Section 96 modification 
application to an existing consent. The amendment seeks to change the following: 

 Design of cul-de-sacs heads on proposed Roads 5 and 6. 
 Change the lot boundaries between proposed Lots 14 and 19, such that the 

existing contamination is contained within one lot, Lot 19. 

 Remove the proposed positive covenant restriction on Lot 13 as the proposed 
wetland on Lot 16 is proposed to be entirely contained within that lot. 



 Modify the Section 94 Contributions plan to focus entirely on the upgrade of 
Baaners Lane and not on infrastructure in the local government area more 
broadly. 

It is noted that Water NSW has previously provided its advice in regard to the 
change in the design of the cul-de-sacs heads and the proposed change in 
boundaries between proposed Lots 14 and 19. 

Water NSW has no comment on the proposed change to the Section 94 contributions 
plan. 

The subject property, which has been previously inspected by Water NSW, is located 
within the Warragamba catchment which forms part of Sydney’s water supply.  

An amended Subdivision Site Layout Plan and explanatory letter from the applicant’s 
surveyor along with previous documentation has been considered in the assessment 
of the application. 

Based on the information provided including that previously provided, the proposed 
amendment to the modification has been assessed by Water NSW as being able to 
achieve a neutral or beneficial effect on water quality provided appropriate 
conditions are included in any development consent and are subsequently 
implemented. 

Water NSW therefore does not object to the modification subject to Water NSW’s 
previously provided Conditions 1 and 8 being replaced with the following. All other 
conditions in Water NSW’s previous concurrence advices to Council (dated 25 August 
2016 and 18 April 2017) are still applicable. 

1. The lot layout and staging shall be as shown on the Moyne Farm Estate Stages 1, 
2 and 3 General Layout Plan (Dwg. No. 4896_s96; Issue 5; Rev B, dated 
09/05/17) and Moyne Farm Estate – Stage 1 Lot 16- Plan Showing Location of 
Wetland (Plan No. 4896_lot16_WL; dated 9-6-17) prepared by CEH Survey Pty 
Ltd. No revisions to lot layout or staging of the subdivision that will impact on 
water quality, shall be permitted without the agreement of Water NSW. 

8. There shall be a public positive covenant under Section 88E of the Conveyancing 
Act 1919, the prescribed authority being Water NSW, placed over proposed Lot 
16 requiring that the wetland shall be retained, maintained and protected and no 
development shall take place within one metre of the structure. 

 
RURAL FIRE SERVICE 
 
The NSW Rural Fire Service (RFS) has no objection to the proposed amendment and 
the following is to supersede any existing bushfire safety authority for Modification of 
Development Application No 066/08DA (S96038/16) on Lot 2 DP1195860 at 308 
Coxs River Road, Little Hartley, D16/2781 dated 21 April 2017. 
 
1. Development shall conform with the proposed lot and road layout as shown in 

Moyne Farm Estate Stages 1, 2 & 3- General Layout, drawing No. 
4896_s96_01- Issue-5, 21-3-2017, prepared by CEH Survey. 

 
Water and Utilities 
The intent of measures is to provide adequate services of water for the protection of 
buildings during and after the passage of a bush fire, and to locate gas and 



electricity so as not to contribute to the risk of fire to a building. To achieve this, the 
following condition shall apply: 
 
2. Water, electricity and gas are to comply with the requirements of Section 4.1.3 

of Planning for Bushfire Protection 2006. 
 
Access 
The intent of measures for public roads is to provide safe operational access to 
structures and water supply for emergency services, while residents are seeking to 
evacuate an area. 
 
3. Public road access shall comply with section 4.1.3(1) of Planning for Bushfire 

Protection 2006. 
 

4. Property access roads shall comply with section 4.1.3(2) of Planning for 
Bushfire Protection 2006. 

 
General Advice- consent authority to note 
Any future development application lodged within this subdivision under section 
79BA of the Environmental Planning & Assessment Act 1979 will be subject to 
requirements as set out in Planning for Bushfire Protection 2006. 
 
The proposed offset turning heads are to comply with public road access section 
4.1.3(1) of planning for Bush Fire Protection 2006, which states: 
 
Dead end roads are not recommended, but if unavoidable, dead ends are not more 
than 200 metres in length, incorporate a minimum 12 metres outer radius turning 
circle, and are clearly sign posted as a dead ends and direct traffic away from the 
hazard. 
 
DPI- WATER  
It is advised that the General Terms of Approval issued remained valid. The 
Controlled Activity Approval (CCA) for this site will have to update with the 
replacement plans. 
 
COUNCIL’S ENGINEERS 
 
Original proposed Modification Comments: 2 May 2017 
The new road configuration will result in an additional 14 lots being accessed from 
Baaners Lane, bringing the total lots accessed from Baaners Lane to 27 lots. 
 
The submitted traffic impact study assessed the impact of the development on the 
level of service at the intersections of the Great Western Highway with Baaners Lane 
and Coxs River Road. These impacts are minimal and given the recent RMS upgrades 
there is a sufficient level of service at each intersection for this modification. 
 
However, the traffic study doesn’t fully address the impact of the development on 
the level of service on Baaners Lane and Coxs River Road. Baaners Lane has a 
substandard width and alignment in sections and in parts has insufficient width for 2 
vehicles to comfortably and safely pass without on car pull over. The proposed 
upgrades to Baaners Lane to be undertaken as part of the current consent will help 



improve this situation, however given the road constraints access from Coxs River 
should still be preferred. 
 
As such it is recommended that no further lots obtain access from Baaners Lane. 
 
Planning Comment: As a number of submissions were received, and Council staff did 
not support the proposal anyway, the applicant has amended the proposed 
modification removing the additional allotments proposing access from Baaners Lane. 
 
Final Comments on amended proposal: 14 July 2017 
Engineering Conditions 9 to 20E do not need any modification as part of this S96 
modification. Operations supports the inclusion of condition 41A which requires the 
S94 per lot contributions to be used for upgrades to Banners Lane, additional to the 
upgrades required in Condition 20C. 
 
PUBLIC SUBMISSIONS 
 Additional traffic on the road will further degrade the road surface. 
 Traffic in the area will become noisy, intrusive and dangerous. 
 The existing road surface is degraded and causes road noise which will be 

amplified with more traffic. 
 The original consent was for all traffic to be down Coxs River Road due to issues 

raised in 2008 by Council and residents on Baaners Lane, this should not change 
now. 

 If this modification is approved it will mean 60% additional traffic compared to 
the original consent from 2009, which will impact on the rural lifestyle and 
amenity. 

 The figures used in the traffic study do not seem credible and previous traffic 
counters have been placed in locations that would not account for all traffic on 
Baaners Lane. 

 A simple calculation of 2 to 3 vehicles per lot would mean an addition 80 
vehicles for the subdivision and during peak times, the additional traffic volume 
will far exceed the indicated levels of the traffic study. 

 The traffic study does not discuss the traffic associated with the construction 
phase of the development i.e. earthworks, structures, utility services, 
communications and then for the dwellings to be constructed on these 
allotments. This means some large and small construction plant will be common 
sight along Baaners Lane for some years to come. 

 Baaners Lane is used by locals for various recreational pleasures, such as 
walking, riding horses and walking their animals. The lane proposal would turn 
the lane into a road like a thoroughfare and compromise the safety of the 
recreational activities and features currently undertaken. 

 The Roads and Maritime Services upgrade to Baaners Lane and Great Western 
Highway would not have been able to consider the additional traffic as part of 
this subdivision. 

 Residents have not been advised in relation to the road widening of Baaners 
Lane and this will significantly affect native trees and the landscape. This will 
also require moving the power poles and encroachments on private land. 

 If the development was considered under the current Lithgow Local 
Environmental Plan 2014 it would not meet the current requirements of the 
minimum lot sizes. 

 The road cannot be successfully upgraded without impacts to the surrounding 
area. 



 The current access from Baaners Lane to the Great Western Highway is not ideal 
and requires vigilance on the part of motorists exiting to avoid safety issues. 

 The increase in traffic would cost Council and ratepayers money to deal with the 
upgrades and increased maintenance of the road which should not be permitted. 

 There are several places along the road where it is unsafe for two cars to pass 
each other safely. This problem is exacerbated by large power poles on one side 
of the road and an eroded drain on the other. 

 The brow of the hill on Baaners Lane causes a blind spot and motorists can get 
quite close to pedestrians before they see them. This is similar to the two sharp 
bends to the south of Bonny Blink Drive. 

 Coxs River Road is of a much higher standard of road and is wide enough for 
vehicles of all sizes and contains shoulders on both sides of the road. 

 Baaners Lane has already been the site of many accidents and additional traffic 
will increase the risks. 

 The road already has a number of trucks and large vehicles moving on it which 
currently cannot cope without increased developments. 

 The proposal will cause destruction of the historical character of the Lane. It is 
called a lane and not a road. 

 The development will impact on the rural nature of the area. 
 What was once rural is now well and truly over capacity for the number of 

allotments that currently access off it. Some lots are still yet to be developed 
currently, without the proposed additional lots and any traffic report should 
consider the full capacity. 

 The location of the power poles was carried out based on the constraints that 
existed and these poles are very close to the actual pavement of the lane. 
Increased traffic and/or increases in speed can make these poles extremely 
dangerous. 

 The development would be at least 108 extra car movements a day which would 
cause significant safety and amenity issues to the area. 

 Baaners Lane and Coxs River Road both need walking lanes to ensure safety of 
pedestrians. 

 The application does not adequately address the impacts to local residents and 
infrastructure. 

 Council should not allow this proposal on the fact that it will only benefit the 
developer financially. 

 The traffic report does not adequately address the suitability of Banners Lane to 
accommodate any increase in traffic volumes, environmental vandalism or safety 
of pedestrians. 

 There are already issues with small businesses in on Baaners Lane with heavy 
vehicles and haulage that’s without including trailers for horses and other 
recreational uses. 

 
Comment: As the proposal no longer has a lot and road layout with additional 
allotments from Baaners Lane, the submissions are not relevant to the amended 
proposal. 
 
The public interest 
 
The original application was assessed in terms of the public interest. The proposed 
modification does not change whether the development is within the public interest. 
 



However, a road extension and new road is required will service 50 allotments within 
the subdivision. As a result, this road extension will be dedicated to Council. 
Therefore, Council is required to be satisfied that this road will be at a standard 
acceptable as a roads authority. This is of public interest as the additional road 
extension will be required to be maintained by Council resulting in future costs to the 
community. 
 

6. DISCUSSION AND CONCLUSIONS 

The application has been assessed under Section 96 1(A) of the Environmental 
Planning and Assessment Act 1979 and is appropriate for recommendation of 
approval subject to conditions. 
 

7. ATTACHMENTS 

Schedule A- Conditions of consent. 

8. RECOMMENDATION 

THAT the Section 96 Modification of Consent Application No.012/17 associated with 
066/08DA be approved subject to amended and additional conditions as follows and 
as outlined in Schedule A: 
 
Amended 
1. That the development be carried out in accordance with the modification 

application S96026/15, S96038/16, S96012/17, Statement of Environmental 
Effects, accompanying information, plans submitted with the application and/or 
as per the modification, and any further information provided during the 
process unless otherwise amended by the following conditions. 

 
2. Remediation of land is to be undertaken in accordance with the Remedial 

Action Plan by C.M. Jewell and Associates Pty Ltd (February 2008) dated 
October and December 2016 prepared by Consulting & Environmental 
Services Pty Ltd and associated Soil and Water Management Plan 
(dated 3 April 2017) prepared by CEH Survey Pty Ltd prior to the 
identified contaminated area being used for a different purpose than general 
farming. 

 
3.  Development shall conform with the proposed lot and road layout as shown in 

Moyne Farm Estate Stages 1, 2 & 3- General Layout Amended- Staging, 
drawing No. MF-LOTLAYOUT. DWG, 4/4896 4896_S96_01-Issue-5, 
9/5/17, prepared by CEH Survey, amendment date 20-07-16. 

 
11. No hammerhead cul-de-sac's will be permitted within the subdivision. The 

applicant shall ensure that the proposed cul-de-sac have adequate provision for 
manoeuvring of garbage trucks. This will include a 9.5m radius turning circle, 
for the adequate turning of trucks and buses, however all cul-de-sac  
heads for Stage 2 and 3 are to have a minimum radius (to the edge of 
carriageway) of 12.5 metres. 

 



21.  The lot layout and staging shall be as shown on the Moyne Farm Estate 
Amended Staging Plan Stages 1, 2 & 3 General layout Plan (CEH Ref. 
4/4896; Dwg. No. MF LOT LAYOUT; Plan 3; dated 20 July 2016 Dwg. No. 
4896_s96; Issue 5; Rev B, dated 9/5/2017) and Moyne Farm Estate- 
Stage 1 Lot 16- Plan Showing Location of Wetland (Plan No. 
4896_lot16_WL; dated 9/6/17) prepared by CEH Survey Pty Ltd. No 
revision to lot layout or staging of the subdivision that will impact on quality, 
shall be permitted without agreement of Water NSW. 

 
24. The subdivision roads for each stage are to be constructed as specified in 

Section 3.2 of the Statement of Environmental Effects prepared by Clifton 
Projects Pty ltd (dated November 2008).  The construction of subdivision roads 
is shall otherwise to be consistent with Council’s engineering standards and 
Rural Fire Service’s specifications and requirements and as specified in the 
conditions below: 

 
 Vegetated swales, as appropriate, for their entire length as specified in 

Section 4.1.4 of the Water Cycle Management Study prepared by Geolyse 
Pty Ltd (dated November 2008) with appropriately spaced cross drains, level 
spreaders, sills or mitre drains that divert water onto a stable surface 
capable of accepting concentrated water flow and provide for efficient 
sediment trapping and energy dissipation.  Where the outlets of swales 
discharge into Moyne’s Creek , other watercourses or drainage depressions 
they must be stabilised by an energy dissipater. 

 All swales, batters and verges associated with the proposed subdivision 
roads are to shall be vegetated and stabilised with bitumen and jute 
matting or equivalent as soon as possible after construction.  In steeper 
areas where the slope is in excess of 10%, the swales need to be armoured 
with coarse gravel, cobbles or rock underlain by geotextile fabric. 

 All drainage works associated with the proposed subdivision roads must be 
wholly included in the road reserve or have suitably defined easements. 

 All watercourse and drainage depression crossings of the subdivision roads 
shall be appropriately designed and sized concrete causeway, pipe or box 
culvert crossings that must consider specifications outlined in Section 4.1.5 
of the Water Cycle Management Study prepared by Geolyse Pty Ltd (dated 
November 2008) and be consistent with the guidelines Environmental 
Practice Manual of Rural Sealed and Unsealed Roads (ARRB Transport 
Research Ltd. 2002).  The crossing of Moyne’s Creek near proposed Lot 6 
shall be bridge or box culvert crossing.  Any watercourse crossings shall also 
to be consistent with requirements for any Controlled Activities Approval 
under the Water Management Act 2000 issued by DPI Water. 

 
29.   There is to be a public positive covenant under Section 88E of the 

Conveyancing Act 1919, the prescribed authority being the Water NSW, placed 
over proposed Lots 13 and 16 requiring that the wetland is to be retained, 
maintained and protected and no development shall take place within one 
metre of the structure. 

 
33. The decontamination and rehabilitation works of the existing sheep dip site on 

proposed Lot 14 shall be implemented as specified in Section 9 of the Stage 2 
Environmental Site Assessment and Remedial Action Plan prepared by C.M. 
Jewell & Associates Pty Ltd (dated February 2009) dated October and 



December 2016 prepared by Consulting & Environmental Services Pty 
Ltd and associated Soil and Water Management Plan (dated 3 April 
2017) prepared by CEH Survey Pty Ltd. and as specified below: 

 A plan for additional soil sampling and testing to establish any arsenic 
migration towards Moyne Creek, and validation sampling of the base and 
sidewalls of the excavated site to ensure that is free of contamination. The 
plan shall be prepared and submitted to Council and Water NSW prior to 
Stage-2(1) subdivision works. 

 A separate Soil and Water Management Plan shall also to be prepared for 
the remediation works. 

 
41. A contribution of $4080 per new lot being paid towards the upgrading of roads 

to be paid prior to the issue of the Subdivision Certificate, in accordance with 
Council’s adopted Section 94 Contribution Plan for rural roads for Stage A 
(creation of Lot 102 & 102 DP1171374).    

 
Additional  

 That a contribution of $4080 per lot for Stages 1 to 3 (total of 46 lots) be 
payable for a work program towards the maintenance and renewal of Baaners 
Lane, Little Hartley. A works program for these contributions is to be developed 
by the Operations Manager and approved by the General Manager. Payment of 
this contribution will be for the total lots and prior to the Stage 2 Subdivision 
Certificate Release. (Stage 1 - $77,520, Stage 2- $53,040 & Stage 3- $57,120) 
Note: This contribution is in addition to any works undertaken as specified in 
condition of consent 20C. 

 

 The proposed offset turning heads are to comply with public road access 
section 4.1.3(1) of planning for Bush Fire Protection 2006, which states:  
“Dead end roads are not recommended, but if unavoidable, dead ends are not 
more than 200 metres in length, incorporate a minimum 12 metres outer 
radius turning circle, and are clearly sign posted as a dead ends and direct 
traffic away from the hazard.” 

  



Report prepared by:…………………………Supervisor:………………………………… 
 
 
Dated:…………………………………. …….Dated:………………………………………. 
 

 
Signed:……………………………………Signed:………………………………….. 
 
 
 

REASONS FOR CONDITIONS 
The conditions in Schedule A have been imposed for the following reasons: 
 

 To ensure compliance with the terms of the relevant Planning Instruments 
 To ensure no injury is caused to the existing and likely future amenity of the 

neighbourhood 

 Due to the circumstances of the case and the public interest. 
 To ensure that adequate road and drainage works are provided. 
 To ensure access, parking and loading arrangements will be made to satisfy 

the demands created by the development. 

 To protect the environment. 
 To prevent, minimise, and/or offset adverse environmental impacts. 
 To ensure lots are adequately serviced. 
 To ensure there is no unacceptable impact on the water quality. 
 To ensure compliance with the requirements of the Rural Fire Services. 
 To ensure adequate soil conservation and protect against movement of soil 

and sediments. 

 
 



Schedule  A 
Conditions of Consent (Consent Authority) and General Terms of Approval 
(Integrated Approval Body)  
Please Note:  It should be understood that this consent in no way relieves the owner or applicant from 

any obligation under any covenant affecting the land. 

 
ADMINISTRATIVE CONDITIONS 
 
1 That the development be carried out in accordance with the modification application 

S96026/15, S96038/16, S96012/17, Statement of Environmental Effects, accompanying 
information, plans submitted with the application and/or as per the modification, and any 
further information provided during the process unless otherwise amended by the 
following conditions. 
(Amended as per S96026/15 dated 14 /12/15) 
(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 

 
Site Remediation 
2 Remediation of land is to be undertaken in accordance with the Remedial Action Plan by 

C.M. Jewell and Associates Pty Ltd (February 2008) dated October and December 
2016 prepared by Consulting & Environmental Services Pty Ltd and associated 
Soil and Water Management Plan (dated 3 April 2017) prepared by CEH Survey 
Pty Ltd prior to the identified contaminated area being used for a different purpose than 
general farming. 
(Amended as per S96012/17 dated XX/XX/XXXX) 

 
RURAL FIRE SERVICE 

 
(Removed as per S96026/15 dated 14 /12/15) 

 
3. Development shall conform with the proposed lot and road layout as shown in Moyne 

Farm Estate Stages 1, 2 & 3- General Layout Amended- Staging, drawing No. MF-
LOTLAYOUT. DWG, 4/4896 4896_S96_01-Issue-5, 9/5/17), prepared by CEH 
Survey, amendment date 20-07-16. 
(Additional as per S96026/15 dated 14 /12/15) 
(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 

 
Water & Utilities 
4 Water, electricity and gas are to comply with section 4.1.3 of Planning for Bushfire 

Protection 2006. 
 
Access 
5 Public Road Access shall comply with section 4.1.3 (1) of Planning for Bush Fire 

Protection 2006. 
 
6 Property access roads shall comply with section 4.1.3 (2) of Planning for Bush Fire 

Protection 2006. 
 
6A The proposed offset turning heads are to comply with public road access 

section 4.1.3(1) of planning for Bush Fire Protection 2006, which states: 



“Dead end roads are not recommended, but if unavoidable, dead ends are not 
more than 200 metres in length, incorporate a minimum 12 metres outer 
radius turning circle, and are clearly sign posted as a dead ends and direct 
traffic away from the hazard.” 
(Added as per S96012/17 dated XX/XX/XXXX) 

 
ROADS AND MARITIME SERVICE REQUIREMENTS 
 
7 All works associated with the development are to be at no cost of the Roads and 

Maritime Services. 
 

COUNCIL ENGINEERING REQUIREMENTS 
 
Civil Construction 
8 That the applicant is to consult with Integral Energy and Telstra regarding the notification 

of arrangement of electricity and telephone services to each allotment. Notification of 
arrangement of such consultation is to be lodged with Council prior to release of the 
subdivision certificate. 

 
9 All development to be constructed in accordance with Lithgow City Council’s “Subdivision 

and Development Code” adopted by Council 28 September 1992, Minute No. 1439. 
 
10 Works as Executed Plans (WAE) to be lodged with Council prior to release of the Linen 

Plans. Effective erosion and sedimentation controls are to be installed prior to any 
construction activity (including earthworks for the dwelling and site access).  The controls 
must prevent sediment entering drainage depressions and watercourses, and are to be 
regularly maintained and retained until works have been completed and groundcover 
established. 

 
11 No hammerhead cul-de-sac's will be permitted within the subdivision. The applicant shall 

ensure that the proposed cul-de-sac have adequate provision for manoeuvring of 
garbage trucks. This will include a 9.5m radius turning circle, for the adequate turning of 
trucks and buses, however all cul-de-sac heads for Stage 2 and 3 are to have a 
minimum radius (to the edge of carriageway) of 12.5 metres. 
(Amended as per S96012/17 dated XX/XX/XXXX) 
 

11A All cul-de-sacs/turning circles are to be surfaced with a minimum 40mm thickness of 
Asphaltic Concrete (AC)/hotmix laid upon a sprayed bituminous prime coat, designed in 
accordance with the RTA publication “Sprayed Sealing Guide”. 
(Additional as per S96026/15 dated 14 /12/15) 

 
12 A Construction Certificate Application with appropriate fees and civil construction plans 

shall be lodged with Council prior to the commencement of any civil construction works.   
No works shall occur prior to the issue of the Construction Certificate.   

 
13 The applicant shall submit a pavement design by an approved NATA registered soil 

testing laboratory or qualified engineer, for approval by the Manager Operations, Lithgow 
Council. All roads shall have a minimum of 150mm (subject to testing) or DGB-20 road 
base applied and compacted providing a smooth transitional surface. The roads shall 
have a formation width of 8 metres with a sealed width of 6 metres. The property 
accesses shall be sealed from the road to the property boundary. The road drainage shall 
be incorporated into the road design for approval. 



(Amended as per S96026/15 dated 14 /12/15) 
13A All new roads, intersections and property accesses are to be designed to the standard set 

in ‘AUSTROADS Guide to Road Design’ and the RTA Supplement to AUSTRAODS Guide to 
Road Design’. When the RMS supplement and the Austroads guidelines differ, the RMS 
supplement guidelines are to be used. 
(Additional as per S96038/16 dated 23/09/2016) 

 
14 The entrance to each lot shall be 6 metres wide where it meets the road, tapering back 

to a minimum 4 metres wide at the property boundary. Each access shall also include an 
inset provision of at least 8 o 10 metres, allowing for safe vehicle propping. 

 
15 Prior to sealing, roadbase compaction testing shall be undertaken by a registered NATA 

Laboratory and submitted to Councils Development Engineer for assessment, at full cost 
to the applicant. All roadbase used in the road construction shall be certified to as DGB-
20. 

 
16 The applicant shall provide suitable road signage, line marking and furniture as required 

by Councils Development Engineer, at full cost to the applicant. 
 

17  A meeting shall be convened by the applicant with the Councils Development Engineer 
and the successful contractor doing the civil construction. The successful contractor shall 
arrange inspections by the Councils Development Engineer to inspect the subgrade, the 
compacted roadbase prior to sealing, and the sealed road and accesses. 

 
18 A maintenance bond of 5% of final construction costs, to be paid to Council upon final 

inspection and approval of all civil works.  The value of the maintenance bond shall be 
approved by Council after witnessing a certified copy of the contract documentation 
showing all civil construction costs.  The Maintenance period will start from the date of 
final inspection for a period of 12 months.  At the conclusion of the 12 month period a 
final inspection is to be undertaken by Council at the request of the Developer to 
determine if any defects have arisen during this time.  All deficiencies are to be rectified 
by the Developer, should outstanding works remain Council reserves the right to expend 
bond monies on rectification works. 

 
19 All roads and accesses shall be sealed with a minimum 14/7 two coat bituminous seal at 

full cost to the applicant. 
 
20 The construction of the road shall start at the end of the seal and go through to the cul-

de-sac. The access handles are not required to be sealed or compaction tested past the 
property boundary, however they are required to be constructed with a minimum 100mm 
roadbase and finished flush with the road. 

 
20A As a minimum, the single lane bridge included as part of this development must exhibit a 

4 metre traffic lane and two (2) 0.5 metre shoulders, one each side of the traffic lane 
(clearly marked). This will provide a clear deck span of 5 metres in total. Any parapets or 
guardrails are not to be included within this clear span. Appropriate indicative signage for 
the single lane bridge must also be installed as per guidelines contained within the 
Austroads publication, “Guide to Traffic management- Part 10: Traffic Control and 
Communication Devices” and Australian Standard 1742 - Manual of Uniform Traffic 
Control Devices. 
(Additional as per S96026/15 dated 14 /12/15) 
(Amended as per S96038/16 dated 23/09/2016) 



 
20B That the bridge and intersection from Coxs River Road to the bridge is to be designed to 

accommodate all general access vehicles as per Roads and Maritime Services and 
Austroads specifications. 
(Additional as per S96026/15 dated 14 /12/15) 

 
20C  The road surface of Baaners Lane is to be upgraded to an 8m wide formation, wholly 

within the current road reserve. Shoulder widening shall consist of a minimum of 150mm 
(subject to testing) of DGB-20 road base compacted providing a smooth transitional 
surface. Widened shoulders are to be surfaced with a finished seal to 14/7 hot bitumen 
spray.  Widening works shall occur to ensure that a minimum 0.5 metre wide 
verge/footpath area is maintained on both sides.  Any widening is to be equally 
distributed over each side of the carriageway to ensure a consistent alignment. Table 
drains are to be provided as required. Existing road markers/ line marking is to be re-
centred upon completion of the works. The widening is to occur from The Great Western 
Highway to the southern boundary Lot 105, DP846538, 163 Baaners Lane. These works 
are to be completed prior to subdivision certificate release of Stage 2(2). 
(Additional as per S96026/15 dated 14 /12/15) 
(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 
 
 

20D A survey of the road reserve boundaries must be conducted prior to any road widening to 
determine correct carriageway placement. All residential encroachments onto the road 
reserve must be reported to Council’s Operations Department. 
 (Additional as per S96026/15 dated 14 /12/15) 

 
20E Prior to the application of seal, an inspection must be organised with a Council engineer 

to ensure compliance with Development Conditions. The developer shall at all times give 
uninterrupted access and afford every facility for the examination for any works and 
materials requested by the Group Manager of Operations or his authorised delegate. 
(Additional as per S96026/15 dated 14 /12/15) 

 
WATER NSW (PREVIOUSLY SYDNEY CATCHMENT AUTHORITY) 
 
General 
21 The lot layout and staging shall be as shown on the Moyne Farm Estate Amended 

Staging Plan Stages 1, 2 & 3 General layout Plan (CEH Ref. 4/4896; Dwg. No. MF 
LOT LAYOUT; Plan 3; dated 20 July 2016 Dwg. No. 4896_s96; Issue 5; Rev B, dated 
9/5/2017) and Moyne Farm Estate- Stage 1 Lot 16- Plan Showing Location of 
Wetland (Plan No. 4896_lot16_WL; dated 9/6/17) prepared by CEH Survey Pty 
Ltd. No revision to lot layout or staging of the subdivision that will impact on quality, shall 
be permitted without agreement of Water NSW. 
(Additional as per S96026/15 dated 14 /12/15) 
(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 

 
Wastewater Management 
22 There is to be a public positive covenant under Section 88E of the Conveyancing Act 

1919, the prescribed authority being the Water NSW, placed over each lot requiring that 
all wastewater generated on the lot be treated to a secondary standard as a minimum. 
(Amended as per S96038/16 dated 23/09/2016) 



 
 
 
Water Cycle Management 
23 All management measures as specified in Section 2.5.2.4 of the Water Cycle Management 

Study (dated November 2008) except where modified by an addendum to this study 
(dated 29 April 2009) both prepared by Geolyse Pty Ltd, are to be implemented in 
particular as elaborated or varied in the conditions below. 
(Amended as per S96038/16 dated 23/09/2016) 

 
Subdivision Road 
24 The subdivision roads for each stage are to be constructed as specified in Section 3.2 of 

the Statement of Environmental Effects prepared by Clifton Projects Pty ltd (dated 
November 2008).  The construction of subdivision roads is shall otherwise to be 
consistent with Council’s engineering standards and Rural Fire Service’s specifications and 
requirements and as specified in the conditions below: 
 Vegetated swales, as appropriate, for their entire length as specified in Section 4.1.4 

of the Water Cycle Management Study prepared by Geolyse Pty Ltd (dated 
November 2008) with appropriately spaced cross drains, level spreaders, sills or 
mitre drains that divert water onto a stable surface capable of accepting 
concentrated water flow and provide for efficient sediment trapping and energy 
dissipation.  Where the outlets of swales discharge into Moyne’s Creek , other 
watercourses or drainage depressions they must be stabilised by an energy 
dissipater. 

 All swales, batters and verges associated with the proposed subdivision roads are to 
shall be vegetated and stabilised with bitumen and jute matting or equivalent as 
soon as possible after construction.  In steeper areas where the slope is in excess of 
10%, the swales need to be armoured with coarse gravel, cobbles or rock underlain 
by geotextile fabric. 

 All drainage works associated with the proposed subdivision roads must be wholly 
included in the road reserve or have suitably defined easements. 

 All watercourse and drainage depression crossings of the subdivision roads shall be 
appropriately designed and sized concrete causeway, pipe or box culvert crossings 
that must consider specifications outlined in Section 4.1.5 of the Water Cycle 
Management Study prepared by Geolyse Pty Ltd (dated November 2008) and be 
consistent with the guidelines Environmental Practice Manual of Rural Sealed and 
Unsealed Roads (ARRB Transport Research Ltd. 2002).  The crossing of Moyne’s 
Creek near proposed Lot 6 shall be bridge or box culvert crossing.  Any watercourse 
crossings shall also to be consistent with requirements for any Controlled Activities 
Approval under the Water Management Act 2000 issued by DPI Water. 

(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 

 
25 (Removed as per S96038/16 dated 23/09/2016) 
 
Stormwater Management for Proposed Lots 
26 All stormwater treatment and management measures for the proposed development are 

to be implemented for each stage of the subdivision as specified in Section 2.5.2.4 of the 
Water Cycle Management Study (dated November 2008) except where varied by the 
addendum report (dated 29 April 2009) prepared by Geolyse Pty Ltd, in particular as 
elaborated or further varied in the conditions below. 

 



27 There shall be a public covenant under Section 88E of the Conveyancing Act 1919, the 
prescribed authority being Water NSW, placed over all proposed lots requiring that each 
future dwelling is to have: 

 Rainwater tanks with a minimum capacity of 45,000 litres above any volume required 
for fire fighting purposes, to collect roof runoff and to be used for internal and 
external purposes; and 

 A rain garden to treat all surface runoff from the developed part of the lot, with the 
rain garden to have a minimum filter area of 10 square metres, a filter depth of 0.5 
metres, a loam filter media and extended detention depth of 0.3 metres. 

 The rain garden shall be protected from vehicular and other damage by posts, fences 
or similar permanent structures, and shall be retained, maintained and protected and 
no development shall be taken place within one metre of the structure. 

(Amended as per S96038/16 dated 23/09/2016) 
 
28 A wetland is to be constructed during Stage-2(1) of the development, along the common 

boundary of proposed Lots 13 and 16, as specified in Section 2.5.2.4 of the Water Cycle 
Management Study (dated November 2008) except where varied by the addendum report 
(dated 29 April 2009) prepared by Geolyse Pty Ltd or the requirements specified or 
elaborated below: 

 The general design of the wetland shall be consistent with Chapter 9 of WSUD 
Engineering Procedures: Stormwater (Melbourne Water 2005) and shall be designed 
to ensure that flow path is maximised, short circuits are avoided and retention time 
is optimised. 

 An inlet pond with a minimum volume of 350 cubic metres. 
 A main pond with a minimum surface area of 2000 square metres, a permanent pool 

volume of 1000 cubic metres and an extended detention depth of 500mm. 
 The discharge from the wetland is to be directed to the watercourse, with the 

discharge point to be constructed and armoured in such a manner so as not to cause 
erosion. 

 Macrophyte vegetation shall be established along the fringes of the wetland and 
fencing and signage provided advising of its water quality function. 

 Where practical all runoff from the local catchment is to be directed to the wetland. 
 The construction of the wetland and discharge point shall also to be consistent with 

the requirements of any Controlled Activity Approval under the Water Management 
Act 2000 from DPI Water. 

(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 
 

 
29 There is to be a public positive covenant under Section 88E of the Conveyancing Act 

1919, the prescribed authority being the Water NSW, placed over proposed Lots 13 and 
16 requiring that the wetland is to be retained, maintained and protected and no 
development shall take place within one metre of the structure. 
(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 

 
30 No changes to stormwater treatment and management that will impact on water quality, 

shall be permitted without the agreement of Water NSW. 
(Amended as per S96038/16 dated 23/09/2016) 

 
Rehabilitation of Moyne Creek and other Watercourses 



31 Revegetation shall be undertaken along Moyne Creek and other watercourses and 
drainage lines, as specified in Section 2.1.3 of the Addendum to the Water Cycle 
Management Study prepared by Geolyse Pty Ltd. (dated 29 April 2009) and shown in 
Figure 9 of the Water Cycle Management Study (dated November 2008), both prepared 
by Geolyse Pty Ltd, and as elaborated below: 
 The revegetation shall extend 25 metre either side of Moyne Creek and the 

watercourses and shall consist of a mixture of locally-native tree and shrub species 
planted at 3 metre spacings. 

 The plants shall be tube stock and staked and protected to ensure a higher survival 
potential, and if six months after planting less than 50% of plantings have become 
established, a further round of planting will be required, and 

 All revegetated areas along the Moyne Creek and watercourses must be fenced out 
with a stock-proof fence and delineated on the approved Plan of Subdivision as 
“native vegetation”. 

(Amended as per S96038/16 dated 23/09/2016) 
 
32 There shall be a public positive covenant under Section 88E of the Conveyancing Act 

1919, the prescribed authority being the Water NSW, placed over Lots 2 to 6, 11, 14 to 
16, 19, 20, and 26 to 46 in relation to areas of fenced-out “native vegetation” as referred 
to in Condition 31 above, requiring that: 
 The fences around the “native vegetation” areas shall be retained and maintained. 
 No livestock grazing is permitted in these fenced-off “native vegetation” areas at 

anytime 

 There be no clearing or harvesting of the vegetation in areas identified as “native 
vegetation” other than weed management without the written approval of the Water 
NSW, and 

 There shall be no clearing of “native vegetation” associated with boundary fencing. 
(Amended as per S96038/16 dated 23/09/2016) 

 
Remediation of Existing Sheep Dip Site 
33 The decontamination and rehabilitation works of the existing sheep dip site on proposed 

Lot 14 shall be implemented as specified in Section 9 of the Stage 2 Environmental Site 
Assessment and Remedial Action Plan prepared by C.M. Jewell & Associates Pty Ltd 
(dated February 2009) dated October and December 2016 prepared by 
Consulting & Environmental Services Pty Ltd and associated Soil and Water 
Management Plan (dated 3 April 2017) prepared by CEH Survey Pty Ltd. and as 
specified below: 

 A plan for additional soil sampling and testing to establish any arsenic migration 
towards Moyne Creek, and validation sampling of the base and sidewalls of the 
excavated site to ensure that is free of contamination. The plan shall be prepared 
and submitted to Council and Water NSW prior to Stage-2(1) subdivision works. 

 A separate Soil and Water Management Plan shall also to be prepared for the 
remediation works. 

(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 

 
Other 
34 The overflow outlet of an existing dam on proposed 32 shall be stabilised and armoured 

so as to protect the dam integrity and prevent further erosion. 
(Amended as per S96038/16 dated 23/09/2016) 

 
Staging of the Subdivision and Implementation of Conditions 



35 The following conditions shall be complied with prior to the issuance of a subdivision 
certificate for each stage of the development. 
 The relevant aspects of Conditions 24 and 31 are to be implemented prior to Plan of 

Subdivision for each stage being certified by Council. 

 Condition 28 and 33 is to be implemented prior to Stage-2(1) Plan of Subdivision 
being certified by Council. 

 Condition 34 is to be implemented prior to Stage-2(2) Plan of Subdivision being 
certified by Council. 

(Amended as per S96026/15 dated 14 /12/15) 
(Amended as per S96038/16 dated 23/09/2016) 
(Amended as per S96012/17 dated XX/XX/XXXX) 
 

 
Construction Activities 
36 Soil and Water Management Plans (SWMP) are required for all works proposed for each 

stage of the subdivision and also for the sheep dip site remediation works.  Each SWMP 
shall be prepared by a person with knowledge and experience in the preparation of such 
plans and is to be consistent with the requirements outlined in Chapter 2 of the NSW 
Landcom’s Soils and Construction:  Managing Urban Stormwater (2004) manual – the 
“Blue Book”.  The SWMPs shall be prepared prior to commencing construction and be to 
the satisfaction of Council. 
(Amended as per S96038/16 dated 23/09/2016) 

 
37 Effective erosion and sediment controls shall be installed prior to any construction activity 

including earthworks for the subdivision roads, watercourse crossings, sheep dip 
remediation works and dwelling site access.  The controls must prevent sediment 
entering Moyne Creek, watercourses and drainage depressions, and shall be regularly 
maintained and retained until works have been completed and groundcover established. 
(Amended as per S96038/16 dated 23/09/2016) 

 
38 (Removed as per S96038/16 dated 23/09/2016) 
 
AMENITY 
 
39 All work on site shall only occur between the following hours: 
 Monday to Friday    7.00am to 6.00pm 
 Saturday     8.00am to 1.00pm 
 Sunday and public holidays   No work 
 
40 The applicant shall comply with all reasonable requests from Council with regard to any 

complaints received during the construction works. 
 

SECTION 94 CONDITIONS 
 
41 A contribution of $4080 per new lot being paid towards the upgrading of roads to be paid 

prior to the issue of the Subdivision Certificate, in accordance with Council’s adopted 
Section 94 Contribution Plan for rural roads for Stage A (creation of Lot 102 & 102 
DP1171374).    
(Amended as per S96012/17 dated XX/XX/XXXX) 

 
41A. That a contribution of $4080 per lot for Stages 1 to 3 (total of 46 lots) be 

payable for a work program towards the maintenance and renewal of Baaners 



Lane, Little Hartley. A works program for these contributions is to be 
developed by the Operations Manager and approved by the General Manager.  

 Payment of this contribution will be for the total lots and prior to the Stage 2 
Subdivision Certificate Release. (Stage 1 - $77,520, Stage 2- $53,040 & Stage 
3- $57,120) 

 Note: This contribution is in addition to any works undertaken as specified in 
condition of consent 20C. 
(Added as per S96012/17 dated XX/XX/XXXX) 

 
42 A contribution of $269 per new lot being paid towards the provision of rural fire services 

to be paid prior to the issue of the Subdivision Certificate, in accordance with Council’s 
adopted Section 94 Contribution Plan for rural fire services.    

 
OTHER CONDITIONS 
 
43 Submission of a plan of survey and six copies by a registered surveyor, substantially in 

accordance with the application as submitted, prior to the issue of the Subdivision 
Certificate. The certificate is to be accompanied by the current linen release fee. 
(Amended as per S96026/15 dated 14 /12/15) 

 
44 Prior to the issue of the Subdivision Certificate, Council is to be provided with a report 

from the Upper Macquarie County Council indicating: 
 Noxious plants are under adequate management; or 
 Noxious plant management has been undertaken and adequate control measures are 

in place; or 

 Noxious plants are not a concern for the property.   
 
45 The applicant is to consult with the Department of Primary Industries- Water (or 

equivalent) pertaining to the requirements for adequate provisions of a controlled 
activity. Council will be required to be furnished with evidence prior to the release of each 
stage that approvals from the Department of Primary Industries- Water (or equivalent) 
are not required, or have been approved. 
(Amended as per S96026/15 dated 14 /12/15) 

 
46 Amended detail is to be provided to Council for approval indicating how public access is 

to be provided to the cemetery within the Moyne Farm allotment being Lot 7 DP 
1195860.  Such public access is to be subsequently provided in accordance with the 
detail approved by Council. 
(Amended as per S96026/15 dated 14 /12/15) 

 


